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COUNTY OF MECKLENBURG
STATE OF NORTH CAROLINA

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
FAIRINGTON OAKS

NOTE: ALL OWNERS WITHIN FAIRINGTON OAKS MUST GO THROUGH AN
ARCHITECTURAL REVIEW AND APPROVAL PROCESS BEFORE CONSTRUCTING ANY
STRUCTURES OF ANY TYPE WITHIN FAIRINGTON OAKS OR CHANGING THE EXTERIOR
APPEARANCE OF ANY IMPROVEMENTS THEREON, INCLUDING WITHOUT LIMITATION
THE CONSTRUCTION OF HOUSES, FENCES, SHEDS AND MAILBOXES,

THE DECLARANT HAS SOME UNILATERAL ABILITY TO AMEND THIS DECLARATION,
WHICH IS DESCRIBED IN THIS DECLARATION.

ALL OWNERS WITHIN FAIRINGTON OAKS ARE REQUIRED TO BE MEMBERS OF AN
AMENITY, WHICH MAY INCLUDE A POOL AND CLUBHOUSE, AND WILL BE ASSESSED
FOR THIS MEMBERSHIP.

ALL OWNERS WILL BE ASSESSED FOR THEIR SHARE OF THE OWNERS ASSOCIATION'S
COMMON EXPENSES FOR MAINTAINING COMMON AREAS WITHIN FAIRINGTON QAKS.
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DRAWN BY AND MAIL TO:
G. Lee Cory, Jr. .
Kennedy Covington Lobdell & Hickman, L.L.P.
214 North Tryon Street, 47t Floor
 Charlotte, NC 28202-4006
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;. DECLARATION OF COVENANTS,
‘ CONDITIONS AND RESTRICTIONS
uy FOR FAIRINGTON OAKS

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS FOR
FAIRINGTON OAKS is made as of the 29" day of October, 2004, by FAIRINGTON OAKS, LLC,
a North Carolina limited mum_.Eq company, with reference to the following facts:

. RECITALS

A. Declarant is ?,.m owner of certain real property in Mecklertburg County, North
. Carolina, comprising a subdivision to be known as FAIRINGTON OAKS, as shown on a rnap
recoided in Map Book 42 at Page 395 in the Mecklenburg County Public Registry (“Phase 1°).

B. Declarant owns or may acquire in the future certain real property in
Mecklenburg County, Zo_.M Carolina, located adjacent to or near Phase 1. Declarant may, in its
sole discretion and without obligation, by one or more supplemental filings pursuant to
Aticle 16 hereof, make all or any portion of the Additional Land (as herein defined) subject to
this Declaration and part .m.m the Project (as herein defined). No act or acts of Declarant,
including the recordation of a plat indicating lots included in the subdivision, shall be taken to
imply, or be construed u@.rmﬁ&@nm:m the additional land to this Declaration and shall not
constitute a common plan Wuﬂ& scheme of development until strict compliance with Article 16
has been effected by Declarant. Declarant intends to improve the Project as a planned
residential development by developing lots with single-family detached dwellings,

i

C.  Declarantin ;, ds to develop Phase 1 under a common scheme and general plan for
the improvement and ﬁﬁﬁg of Phase 1 and, to the extent determined by Declarant from
time to time in the future, m.._.,_wou any patt of the Additional Land.

D. For this purpose Declarant intends to subject Phase1 (and so much of the
Additional Land as shall, from time to time, be annexed to the Project in accordance with the
provisions of this Dedaration) to the covenants, conditions, restrictions, easements, liens, charges,
assessments and equitable servitudes set forth in this Declaration, for the benefit of the Project and
the future owners thereof. &

b

E. Dedlarant mmm_n_m it desirable for the management and administration of the
planned development and ._m_mou the preservation of the values and amenities of the planned
development to incorporate FAIRINGTON OAKS COMMUNITY ASSOCIATION, INC, as a
non-profit corporation under the laws of the State of North Carolina for the purposes of
administering and enforcing the limitations, covenants, conditions, restrictions, easements, liens
and equitable servitudes created by or imposed in accordance with the provisions hereof,
collecting and disbursing the assessments and charges imposed in accordance with the provisions
hereof, and exercising such other powers as may be authorized by this Declaration, by law, or by
the Association’s Articles of Incorporation and Bylaws.

NOW, THEREFORE, Declarant hereby declares as follows:

npsIrsm
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ARTICLE1

DEFINITIONS

The following terms shall have the following meanings when used in this Declaration:

“Additional Land” means the real property that adjoins. the boundaries of Phase 1 or any
subsequent Phase, or whose boundary is within 1,000 feet of any boundary line of Phase 1, all or
any portion of which may from time to time be made subject to this Declaration pursuant to the
provisions of Article 16.

. “Appraisal” means an appraisal by a member of the Appraisal Institute of the National
Association of Real Estate Boards (or, if such Institute is not then in existence, a like organization).

z?m&@m\u..mmumma?mn_@o_. Foonwmnmﬂos omm,.m?mo&mmo?wﬁ&?mmﬂw
amendments thereto. .

“Association” means Fairington Oaks Comununity Association, Inc., a North Carolina non-
profit corporation, its successors and assigns.

“Board” means the Board of Directors of the Association.

“Builder” means any person or firm in the business of building and selling homes to
individuals and selected by Declarant to buy Lots and construct homes for sale in the Project.

“Bylaws” means the Bylaws of the Association, including any amendments thereto.

“Common Area” means all real property owned by the Association or Declarant for the
common use and enjoyment of its Members, including,  without limitation, the Recreational
Common Area (if any) when conveyed to the Association, but does not include real property over
which the Association has only an easement.

“Completion of Sales” means the earlier of (1} conveyance of all portions of the Property to
purchasers other than a successor Declarant hereunder or (2) expiration of the later of (i) twenty
(20) years from the closing of the first sale of a Lot to a purchaser other than a Builder or a
successor Declarant hereunder or (i) five {5) years from the conveyance of the first Lot in the Phase -
most recently made subject to this Declaration to a purchaser other than a Builder or a successor
Declarant hereunder; provided, however, if Declarant is delayed in developing the Project,
constructing improvements or selling Lots and dwellings due to strikes or work stoppages;
shortages of materials, supplies, fuel, power, or energy; moratoria or suspensions on issuance of
fand use permits and approvals or affecting the availability of water, sewer, power or other utilities
or necessary services; inclement weather; civil strife; major disaster or other cause beyond
UmnmmmMﬂm«m reasonable control, said twenty (20) year period shall be extended by the period of any
such delay.

~ "County” means Zmnaggm 095% in the State of North Carolina.
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“Declarant” means Fairington Oaks, LLC, a North Carolina limited liability company, and
any successor or assign to whom Declarant assigns its rights and interests as Declarant hereunder
in whole or in part by instrument recorded in the official records of the County.

"Declaration” means this Declaration and all amendments or w:m.w_@a..mﬁ. hereto.

"ot means any numbered single family lot or plot of land, together with any
improvements thereon, as shown upon any recorded final subdivision map covering the Project or
a part thereof, which is not a dedicated streat or Common Area.

“Member” means a member of the Association.

* “Mortgage” means a mortgage or deed of trust which constitutes a first lHen given to a
bank, savings and loan association or other institutional lender for the purpose of securing
indebtedness incutred to purchase or improve a Lot. .

“Mortgagee” means the holder of the beneficial interest in any Mortgage.

“Notice and Opportunity for Hearing” means giving at least fifteen (15) days’ prior notice
of a proposed action and the reasons therefor, and an opportunity to be heard by the Board, orally
or in writing, not less than five (5) days before the effective date of the proposed action. .

“Owner” means the record owner, whether one or more persons or entities, of a fee simple
title to any Lot, and shall include Declarant and Builder as to any Lot owned by Declarant or
Builder unless otherwise qualified herein. “Owner” shall not include any person or entity who
holds an interest in a Lot merely as security for the performance of an obligation or as a tenant.

“Person” means an individual, corporation, parinership, trustee or other legal entity
capable of holding title to real property.

“Phase” means each of Phase1 and all the real property covered by a Supplemental
Declaration recorded pursuant to Paragraph 16.02 of this Declaration.

“Phase 1” means the real estate shown on the plat (the “Plat”) recorded in Map Book 42 at
Page 395 in the Mecklenburg County Public Registry.

“Project” means the planned development known as Fairington Oaks which shall be
developed and constructed on part or all of the Property,

“Property” means collectively Phase 1 and the Additional Land (i an).

“Recreational Common Area” means that portion of the Project, if any, which Declarant
may complete and convey or cause to be conveyed to the Assocdiation for the common use and
enjoyment of its Members as recreational land, together with any and all improvements
constructed thereon, including, but not limited to, o the extent applicable, any swimming pool,
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gazebo, playground, associated parking areas, sidewalks, bike paths, common open space and/or
jogping/ walking trails.

“Rules and Regulations” means reasonable and nondiscriminatory rules and regulations as
may be adopted from time to time by the Board, provided such rules and regulations have either
been attached as an exhibit to this Declaration or been given to Owners in accordance with the
requirements of this Declaration. The initial Rules and Regulations for the Project are attached to
this Declaration as Exhibit A. :

“Substantial Completion” means that the improvement in question has been constructed in
such a marmer that it can be used for its intended purpose.

“Supplemental Declaration” means a supplemental declaration of covenants, conditions
and ‘restrictions which shall be recorded for the purposes of annexing additional property,
including all or any portion of the Additional Land, to the Project and causing such property to be
subject to the scheme of covenants, conditions and restrictions contained in this Declaration.

“Town" means the Town of Mint Hill in Mecklenburg County, North Carolina,

“Voting Power” means the total number of votes held by all Members (and if there is more
than one class of Members, the total of each class of Members) whose membership at the time the
determination of voting power is made has not been suspended in accordance with the provisions
of this Declaration or the Rules and Regulations. Voting Power shall be computed by including all
such Members whether or not such Members are present in person or by proxy ata meeting. All
voting specifications and requiremients shall apply to the entire Project.

ARTICLE 2

SUBMISSION AND TERM

201  Submission. The Project shall be held, conveyed, hypothecated, encumbered, sold,
leased, rented, used, occupied and improved subject to each and all of the limitations, covenants,
conditions, restrictions, easements, liens, charges, assessments and equitable servitudes set forth
herein, all of which are declared to be (i) in furtherance of a comunon scheme and general plan for
the development, improvement and maintenance of the Project and (if) for the purpose of
enhancing, maintaining and protecting the value, desirability and attractiveness of the Project, All
of the limitations, covenants, conditions, restrictions, easements, liens, charges, assessments and
equitable servitudes set forth herein shall run with, be binding upon and inure to the benefit of the
Project, shall be binding on and inure to the benefit of each and every person having or acquiring
any right, tifle or interest in the Project, shall be binding upon and inuze to the benefit of the
successors in interest of such persons, and shell inure to the benefit of the Association, its
successors and assigns.

202  Incorporation of Dedlaration fnto Instruments. Any deed or other instrument by

which a Lot is conveyed shall be subject to the provisions of this Declaration and shall be deemed
to incorporate the provisions of this Declaratior, whether or not the deed makes reference hereto,

4 2223178.02
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. ARTICLE3
COMPLIANCE WITH MANAGEMENT DOCUMENTS

301 Compliance with Declaration and Other Documents. Each Owner, resident or
tenant of a Lot shall comply with the provisions of this Declaration, the Bylaws, Rules and

Regulations duly adopted by the Association, decisions and resolutions of the Association and its
duly authorized representative, ali as may be amended from time to time, and failure to comply
with any such provisions, decisions or resolutions, shall be grounds for an action to recover sums
due for damages or for injunctive relief. _

302 Resolution of Conflicts Between
that the administration of the Project shall be in accordance with the provisions of this Declaration,
the Articles, the Bylaws and the Rules and Regulations duly adopted by the Association. If there
are any matters of conflict or inconsistencies in the Bylaws, Arficles or Rules and Regulations and
this Declaration, then, the provisions of this Declaration shall prevail. In the event that anything
shown on a recorded final subdivision map for all or any portion of the Project is in any way
inconsistent with provisions of this Declaration, then the provisions of this Declaration shall
prevail. If a dispute arises among Owners in regard to the administration of the Project, then the
provisions of this Declaration shall prevail.

ts. Each Owner covenants and agrees

ARTICLE 4
PROPERTY RIGHTS

401 Common Area Fasements. Each Owner shall have a nonexclusive right and
easement of use and enjoyment in and to the Common Area and of access to and from its Lot over
any streets comprising a portion of the Common Area (if any), which rights and easements shall be
appurtenant to and shall pass with the title to such Owner's Lot, as applicable, and be ma_u_.mﬁ to
the following rights and restrictions:

(A)  The right of the Association, after Notice and Opportunity for Hearing, to
limit the number of guests of an Owner, to charge reasonable admission and other fees for the use
of the Recreational Common Area facilities, if any, and to limit the use of said facilities to Owners
who occupy a residence in the Project (subject to the provisions of Paragraph 4,12 below);

(B) = The right of the Association to suspend the right of an Owner to use the
Recreational Common Area facilities (1) for any period during which a fine against an Owner or a
Member or any assessment against such Owner’s Lot remains unpaid; and, (2) after Notice and
Opportunity for Hearing, for a period not to exceed ninety (90) days for any infraction of the Rules
and Regulations;

(C)  Therightof the Association to wnﬁ# easements and to dedicate or otherwise
convey all or any mmn... of the Common Area as provided in this Declaration;

M The nmﬁ of the Association to borrow money to improve, repair, restore
and reconstruct the Common Area E.m to Emnm liens on the Common Area and otherwise
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UB: CH



_gﬁmnogg?@moum:nrge%@ ?Eﬁggwuﬂg&mkuga&gmﬁ&ﬁmg&
Mortgagees as provided in this Declaratiors; ,

 (®  Theright of the Association to adopt Rules and Regulations governing use
and enjoyment of the Cornmon Area; and _ ,.

()  Easements for ingress, egress, use and enjoyment over, in, to and
throughout the Common Area for the benefit of Declarant or any successor Declarant.

402  Delegation. Any Owner may delegate his rights of use and enjoyment of the
Commen Area and any facilities thereon to the members of his family or household residin§ on his
Lot and to his guests and invitees while he is in possession of his Lot, subject, however, to
reasonable restrictions imposed by the provisions of this Declaration, the Bylaws and the Rules and
Regulations. Guests and invitees shall not be permitted on the Common Area urless the Owner or
household member delegating his rights of use and enjoyment is physically present to mn%ﬁmbw
such guests and invitees while they are on the Common Area. Provided the notice required by
Paragraph 4.03 of this Declaration has first been given to the Association, a tenant of an Owner,
while residing on such Owner’s Lot, shall be entitled to use and ﬁ%%gaggmﬂ%
facilities thereon and to delegate rights of use and enjoyment in the same manner as if such tenant
were the Owner of such Lot. No such delegation shall release an Owner from his obligations
hereunder, including, without kmitation; the obligation to pay regular and special assessments,

Upon request, each Owner or tenant shall notify the Secretary of the Association of the
names of all persons to whom such Owner or tenant has delegated any rights of use and
enjoyment of the Common Area and the relationship that each such person bears to such Owner or
tenant. Any delegated rights of use and enjoyment are subject to suspension to the same extent as
the rights of Owners, _ f

403 Tenants,

(A)  Any Owner who rents or leases his Lot to a tenant shall not be entitled to
use and enjoy any recreational or other common facilities on the Cornmon Area during the ‘period
the Lot is occupied by such tenant. : :

(B}  No Owner shall lease or rent less than an entire Lot and no more than one
family related by blood or marriage shall live in any one Lot. Except as provided in
Paragraph 7.20, the Lots shall not be leased or rented for hotel or transient purposes and no rental
agreement or lease shall be made for a period of less than six (6) months. Subject to the foregoing
restrictions, Owners shall have the right to lease or rent their Lots, provided that any lease own rental
agreement between an Owner and a tenant shall be in writing and shall provide that it is in all
respects subject to the provisions of this Declaration, the Bylaws, and the Rules and Regulations
and that any failure by the tenant to comply with such provisions shall be a default under the
rental agreement or lease. However, the failure of any lease or rental agreement to so provide shall
not excuse any person from complying with the provisions of this Declaration, the Bylaws, and the
Rules and Regulations. . .

6 22317802
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immediately give to the Association in writing: - . W

(1)  the name of the tenant and the Lot rented or leased; w_
(9  the current address of such Owner;

(3)  atrue and complete copy of the lease or ental agreement;
and _

(4)  the certification of the Owner that the tenant has given
a copy of this Declaration, any applicable amendments, the wi&.ﬂw‘:& the
Rules and Regulations and that such tenant has been advised [of any
obligations he may have thereunder as a tenant. [

(D)  Inno event shall any lease or rental agreement release or relieve ani Owner
from the obligation to pay regular and special assessments to the Association, regardless of
whether the obligation to pay assessments has been assumed by the tenant in such lease dr rental
agreement, 1

4.04¢ Reciprocal Easements. There shall be reciprocal appurtenant easements between
each Lot and such portion or portions of the Common Area as may be adjacent theréto and
between adjacent Lots for the flow of rainwater from gutters and downspouts; provided, hgwever,
that no such easement shall unreasonably interfere with the use and erjoyment of the Cdmmon
Area or any adjacent Lot. If any Common Area or Lot encroaches upon a Lot becausé of the
placement, construction, reconstruction, repair, movement, settling or shifting of the
improvements constructed, reconstructed or repaired in accordance with the provisions| of this
Declaration, including a driveway, an easement for the encroachment and for its main ce shail
exist to a distance of not more than one (1) foot as measured from any point on the common
boundary between the Common Area and the Lot or between Lots, as the case may be, along a line
perpendicular to such boundary at such poing; provided, however, that in no event shall such an
easement exist for willful encroachments. If any Lot encroaches upon the Common as a
result of construction, reconstruction, repair, shifting, settlement or movement of any p of the
Project, an easement for the encroachment and for its maintenance shall exist so long as it retnains

405  Utility Easements. A perpetual easement is reserved for the benefit of Deglarant,
the Association and/or the applicable governmental or quasi-governmental authoritles, for
installation, maintenance, use or repair of public {or quasi-public) utilities, cable tele ision or
public (or quasi-public) storm drainage over the front and rear ten (10) feet and side three|(3) feet
of each Lot, as is reasonably necessary in order to provide such utilities installation, maintenance,
use or repair, and as otherwise may be shown on all recorded subdivision maps of the Projict. All
easements for installation, maintenance, use or repair of public {or quasi-public) utiliti e$, cable
television or public (or quasi-public) storm drainage facilities which are dedicated on ary final
subdivision map of the Project or created in some other way over every Lot shall be keptifree of
buildings, and within such easements no structure shall be placed or permitted to remai | which
may damage or interfere with the installation, maintenance, use or repair of such public (of quasi-

public) utilities, cable. television or drainage facilities, or which may damage, interfere, or tha




|
|

the direction or flow of drainage in the easements. Any portion of a Lot which shares a berm with
the Common Area shall be subject to an easement in favor of the Association for landscaping,
mowing and maintenance of the berm. All such easements at all times shall be accessible o
Declarant until the Project is completed and at all times shall be accessible to all persons installing,
repairing, using or maintaining such utilities, cable television and drainage facilities. Except for
those improvements for which a public (or quasi-public) authority or wutility company is
responsible, and except as may be otherwise expressly provided herein, the easement area for each
Lot and all improvements in it shall be maintained continuously by the Owner of such Lot.

Declarant zeserves the right to create and impose additional easements or rights-of-way cver

wmsold Lot{s) for street, drainage, and utility installation purposes by the recording of appropriate
instruments and such shall not be construed to invalidate any of these covenants, A

. 406 ° Mopument Easements. A perpetual easement is reserved for the benefit of
Declarant and the Association over any areas designated “sign and landscape easement” on any
recorded map of the Property (or any portion thereof) for the purpose of installing, erecting,
constructing, maintaining, repairing, replacing and removing landscaping and one or more
entrance monuments for the Project, together with any improvements associated therewith,
including, without limitation, irrigation systems and ground lighting. Such easement areas shall
be kept free of buildings and all other structures so as not to interfere with the insmllation,
maintenance, use or repair of the landscaping or signage to be erected therein. All such easements
at all imes shall be accessible to Declarant until the Project is completed and at all times shall be
accessible to all persons installing, repairing, using or maintaining such signage or landscaping,

407  Easements for Repair. A perpetual easement is reserved for the benefit of Declarant
and the Association over, upon and across the Lots and the improvements constructed thereon for
purposes of performing the maintenance and repair obligations described in Paragraph 6.01, and
the restoration obligations set forth in Paragraph 11.01.

408 No vision of Lots; No Time-Sharing. There shall be no further subdivision or
partition of any Lot nor shall any Owner or any other person acquiring any interest in a Lot seek
any partition or subdivision thereof. There shall be no ime-sharing or other co-ownership which
allows multiple Owners sequential possessory interests in a Lot. :

409 Sale of Common Area. Except as otherwise provided in this Declaration, no sale,
transfer, dedication, hypothecation, partition, subdivision, abandonment, release or alienation: of
the Common Aren shall occur or be valid, whether by act or omission of the Association, without
the vote or written consent of eighty percent (80%) of the total Voting Power of all Members,

410 Rules and Regulations. The Board shall have the right to write, amend,
supplement, adopt, publish and enforce Rules and Regulations governing the Project, the design,
construction and maintenance of improvements in the Project, the use and enjoyment of the
Common Area, the Recreational Common Area and any facilities thereon, and the personal
conduct thereon of the Owners, their guests, invitees, members of their families or households and
tenants. Such Rules and Regulations shall be reasonable, shall not discriminate against Declarant
or Builder (or have an adverse impact on Declarant or Builder or upon the sale of Lots or the
construction of improvements thereon), and must be consistent with this Declaration, the Articles
and the Bylaws. The initial Rules and Regulations for the Project are attached hereto as Exhibit 4.
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411  Enforcement. The Association shall have the right, after Notice and Opportunity
for Hearing; to levy fines for infraction of the provisions of this Declaration or the Rules and
Regulations, provided the fine conforms to the provisions of Paragraph 9.11.

412  Recreational Common Asea. The Recreational Common Area facilities may
include, to the extent applicable and in Declarant’s sole discretion, without limitation, a swimming
pool, gazebo, playground, associated parking areas, sidewalks, bike paths, common open space
and jogging/walking trails. Any such Recreational Common Areas, if any, shall be located on
portions of the Common Area to be owned by the Association. Declarant or, provided Declarant
gives its written consent, the Board may extend licenses to non-Members to use the swimming
pool, if any, for a reasonable fee for such periods as the Board determines to offset the
Association’s costs in maintaining and operating the swirnming pool, if any. Without limiting the
generality of the foregoing, even if that certain land described in Exhibit B attached hereto and
incarporated herein by this reference (the “Exhibit B Property”) is not acquired by Declarant
and/or incorporated into the Project as Additional Land, the individual lot owners who purchase
lots within the ExhibitB Property (the “ExhibitB Property Lot Owners”) may each be
~ permitted, on a case by case basis, to enter into a contract with the Association that permits such

Exhibit B Property Lot Owner, upon entry into such contract, to use any applicable swimming -

- pool, clubhouse and other Recreational Commeon Area facilities, conditioned on (i) the payment

by the Exhibit B Property Lot Owner of its proportionate share of the costs associated with the
repair, replacement and maintenance of such facilities (as reasonably determined by the
Asgociation) and (i} the agreemerit of the Exhibit B Property Lot Owner to be bound by all
rules, regulations and other requirements relating to the use of such facilities then-imposed by
the Association on the Members of the Association.

The Board may appoint a pool, grounds or any other committee it so desires composed of
one or more members of the Board and one or more Members of the Association to recommend
procedures, rules and regulations to the Board for the operation and use of said facilities.

ARTICLE b

501  Dedications. The Association shall have the power to grant easements in, on, over,
through, and across the Common Area for any public or quasi-public improvements or facilities
and their appurtenances, including, without limitation, street, sewer, drainage, water, gas and
sprinkler improvements and facilities, provided (i) any such easement does not unreasonably
interfere with the use and enjoyment of the Common Aréa or any Lot, (ii) the prior written consent
of Declatant shall be obtained so long as Declarant owns any Lot and (i) the U.S. Department of
Housing and Urban Development ("HUD") and the Veterans Administration (“VA”) consent to
such dedication, if at the time of such dedication HUD and VA are insurers or guarantors of any
loan secured by a Mortgage and a Class B Membership exists. If ingzess or egress o any Lot is
through the Common Area, any conveyance or encumbrance of such Common Area is subject to
said Owner's easement. Each Owner, by accepting a deed to a Lot, expressly grants to the
Association an irrevocable power of attorney (coupled with an interest) for the purpose of granting
€asements in, on, over, through and across the Common Area. The President or other duly
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designated officer of the Association may execute, acknowledge and record in the official records
of the County a certificate stating that the Board is the attorney in fact for the Owners for the
purpose of such grant and that such power of attorney is properly exercisable in accordance with
this Declaration. The acts of the Board in exercising its power of attorney shall be conclusively
binding on all Owners. The power of atiorney herein granted shall include authority to do such
acts incidental to such grant and to incur such expenses as may be necessary or convenient in
connection therewith. - The Board, by resolution, shall instruct the appropriate officers of the
Association to make, execute and deliver on behalf of any Owner, as his interest may appear, any
and all instruments, certificates and documents, including but not limited to, releases, waivers,
deeds, escrow instructions and conveyances of every kind and nature, as may be deemed
necessary or convenient for such dedication or grant.

. 502 Encumbrances. The Association shall have the right to borrow money to improve,
repair, restore and reconstruct the Common Area, to place liens on the Common Area and
otherwise encumber the Common Area for such purposes or to convey the Common Area upon
the vote or written consent of sixty-seven percent (67%) of the total Voting Power of all Members,

ARTICLEé6
COMMON AREA AND LOT MAINTENANCE

6.01 Maintenance by Association. The Association shall repair and maintain the
Common Area, including, without Lmitation, the Recreational Common Ares, and any
improvements, utilities and facilities located on or utilized in connection with the Common Area.
The Association’s maintenance obligation shall arise upon completion of Common Area
improvements, or any portion thereof, and the commencement of annual assessments against the
Owners, The Association shall be responsible for maintenance, repair and replacement of all of
the following (to the extent same, in the Association’s sole discretion, constitute common
amenities serving the entire Project or portions thereof): landscaping and grassed areas, fencing,
private sewer trunk lines (as opposed to sewer lines serving individual Lots), retaining walls,
signage, entry features, Common Area driveways and parking areas, sidewalks, walking paths
or nature trails, lakes, ponds or streams, retention ponds, swimming ‘pools, playgrounds,
gazebos and other recreational facilities, and other improvements or utilities situated on or used
in connection with the operation of the Common Area or such other common amenities. Each
Owner of a Lot within the Project acknowledges, by acceptance of a deed thereto, that certain
Common Areas may be landscaped and others may be left in a natural state, and that all
Common Areas may not be landscaped to the same degree and extent.

The Association may contract with the local electrical power utility for the installation and
thereafter continuous operation of decorative streetlights to be located within the public streets in
the Project and such fees charged by the utility, incdluding without limitation any amounts that the
Association may pay to such utility to lease such streetlights, shall be paid from the annual

assessments,

602 Maintenance by Owners. Each Owner of a Lot, at all times, shail maintain, repair
and otherwise be responsible for his Lot and the improvements thereon, except as otherwise
expressly provided above in Paragraph 6.01. In addition, each Owner of a Lot shall also be

23178 02
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responsible for maintaining and irrigating any trees, landscaping, lawns, and other plant
material {collectively “Street Plantings”) which are located within the street right-of-way lying
between the Lot boundary and any curb or paved street improvements; provided that if any
such Street Plantings die or should need replacement, such Owner will replace said Street
Plantings with substantially similar Street Plantings at such Owner's sole cost and expense. If
any Owner of a Lot, after Notice and Opportunity for Hearing, fails to maintain, repair and replace
such Street Plantings as required herein, the Association may maintain, repair and replace
(including without limitation regularly irrigate) such Street Plantings at the sole cost and
expense of such Owner, and the Board, without the vote or written consent of Members, may
levy an individual assessment against such Owner to obtain reimbursement therefor as
provided in Paragraph 9.07. : ,

Without limiting the generality of the foregoing, and subject to the requirements of Article
" 14 of this Declaration and any contrary provisions of Paragraph 6.01 above and Paragraph 11.01
below, an Owner of a Lot shall be responsible for replacement and reconstruction of imprevements
on his Lot required because of damage or destruction by fire or other casualty and each Owner of a
Lot shall maintain, repair and replace all utility facilities serving the improvements on such Lot,
including, without limitation, such mainteriance and repair of the surface and subsurface drainage
facilities and appurtenances located on his Lot as may be necessary to maintain good and proper
drainage of the property and other real property in the vicinity (except for such facilities the
maintenance of which has been assumed by the Town, County or other governmental entity). I
any Owner of a Lot, after Notice and Opportunity for Hearing, fails to maintain, repair and replace
such utility facilities and appurtenances as required herein, the Association may fine such Owner
in accordance with Paragraph 4.11 herein, and such fine shall become a lien upon said Lot which
the Association may foreclose in accordance vrith Paragraph 9.01 herein, ‘

No building or other structure shall be placed or permitted to remain on any Lot which
may damage or interfere with the use, maintenance, repair or replacement of drainage facilities
and appurtenances and no Owner of a Lot shall do any work, construct any improvements, place
any landscaping or suffer the existence of any conditiori whatsoever which shall alter or interfere
with the drainage pattern for the Lots or Common Area as established in connection with the
approval of the subdivision map or maps applicable to the Project by the County and the Town,
except to the extent such alteration in drainage pattern is approved in writing by the Association
and all public (or quasi-public) authorities having jurisdiction. All such drainage facilities and
appurtenances shall at all times be accessible to Declarant until the Project is completed and at all
times shall be accessible to the Association and all persons installing, using, maintaining, repairing
or replacing such drainage facilities and appurtenances. Declarant may from time fo time present
for recordation in the official records of the County instruments showing the approximate
locations of subsutface storm drainage facilities and of subsurface groundwater drainage facilities.
If for any reason any such instrument is not accepted for recording, Declarant may deliver such
instrument to the Association, and the Association shall maintain the same as part of its permanent
records. In either event, each Owner shall be deemed to have notice of the Iocation of such
drainage facilities as may be shown in such instrument. :

6.03 Negligence, The cost of repair or replacement of any improvement to be
maintained and kept in repair by the Association, which repair or replacement is required because
of the act or omission of any Owner, shall be the responsibility of and paid for by such Owner. If
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such Owner does not repair and replace said improvement, the Association may repair or replace
such improvement at the sole cost and expense of such Owner, and the Board, without the vote or
written consent of the Members, may levy an individual assessment against such Owner to obtain
reimbursement therefor as provided in Paragraph 9.07.

604 Rightto Enter. ‘The Association or its agents shall have access over and upon any
Lot when necessary in connection with any repair, maintenance, or replacement of improvements

for which the Association is responsible or for the enforcement of this Declaration, and the .

Association or its agents shall have an easement for purposes of performing such repairs,
maintenance or replacements and/or enforcing this Declaration, and each Owner shall accept title
to his Lot subject to such right of access and easement of the Association or its agents.

ARTICLE?7
USE RESTRICTIONS

In addition to the restrictions set forth in Article 14 below, the following apply to the
Project: o

701 Residential Use. Except as otherwise provided in this Declaration, each Lot shali be
used solely for the construction and occupancy of a residence for a single family and for no other
pwrpose. Except as provided in Paragraph 7.20 or in the Rules and Regulations, no Owner shall
use or cause or permit his Lot to be used for any business, commercial, manufacturing or
mercantile use or purpose, or for any other nonresidential use or purpose. No structure shall be
erected, altered, placed or permitted o remain on any Lot exceeding two and one-half (2-1/2)
stories in height, and a private garage for not more than three @ cars and other cutbuildings
incidental to residential use of such Lot.

702 Unlawful Activity. No unlawful activity shall be conducted on any Lot or in any
other part of the Project. Nothing :shall be done within the Project that is an unreasonable
annoyance, inconvenience ot nuisance to the residents of the Project, or that unreasonably
interferes with the quiet enjoyment of occupants of Lots. No doorways, walkways or streets shall
be obstructed in any manner which would interfere with their use for ingress or egress in the event
of fire, earthquake or other emergency.

703 Parking. Unless otherwise permitted by the Rules and Regulations, no motor
vehicle shall be parked, stored or left on any public or private street except in designated parking
areas on such public or private street. In addition, unless otherwise permitted by the Rules and
Regulations no boat, trailer, recreational vehicle, camper, camper truck or commercial vehicle shall
be parked, stored or left {(a} on any part of the Common Area or (b) in any driveway or on any
other part of a Lot, unless the same are fully enclosed within the garage located on the Lot. This
restriction shall not apply to sales trailers, construction trailers, or other vehicles which may be
used by Declarant and its agents and contractors in the conduct of their business prior to
Completion of Sales.

No boat, truck, trailer, pre-manufactured home, camper, recreational vehicle or tent shall
be used as a living or dwelling area within the Project. No repairs to or maintenance of any
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automobile or other vehicle shall be made or performed on any driveway within the @.&mne except
in the case of emergency and except as may be permitted by the Rules and Regulations. No
undicensed, wrecked or ..bowmum_u_m vehicles may be left on a Lot outside an enclosed structure,

704  Signs and Curtains. No Owner shall place on or about any window any metallic
foil or other coating, substance or material which acts as a reflector of light, and no Owner shall
display, hang, store or use any signs, flags, curtains, draperies, shades, stined glass or other
articles whatsoever outgide of the dwelling on any Lot 5o as to be visible from outside, except for
seasonal decorations and as may be permitted by the Rules and Regulations. The prohibitions in
this section shall not apply to Declarant or its agents, who may erect such signs as Declarant deems
desirable to promote the sale of Lots. ‘

705 Antennas. No radio or television transmission or reception towers, antennas,
dishes or disks shall be erected on any Lot, except that one (1) of the following shall be permitted
on each Lok (a) a dish or disk not exceeding one (1) meter in diameter for receiving direct
broadcast satellite service or (b) an antenna not exceeding one (1) meter in diameter or diagonal
measurement for receiving video programming services via wireless cable or television
broadcasting signals. Any dish or antenna permitted hereunder shall: (i) not be located in: the area
between the street right-of-way line and the minimum building setback lines shown on the
recorded plat showing such Lot, (ii) be reasonably screened from view from all public streat rights-
of-way, and (fii} in all events, be approved by the “Committee” (as hereinafter defined) pursuant to
Paragraph 14.01 of this Declaration prior to installation and be installed in compliance with the
Rules and Regulations. _

706 Laundry. No laundry or wash shall be dried or hung upon the exterior of any Lot
or any place visible within the Project from outside such Lot.

707 Fences. All fencing must comply with the applicable provisions of the Rules and
Regulations, and must be approved by the Committee prior to installation. No fence or wall shall
be erected on any Lot closer to the street than the side street setback or the rear of the building
facade. It is a violation of this Declaration to install any fence without ebtaining prior approval
from the Committee in accordance with the terms of this Declaration.

708  Pets.

(A)  No animals shall be raised, bred or kept on any Lot or the Common Area,
except that dogs, cats, or other household pets may be kept or maintained provided that they are
not kept or maintained for commercial purposes. The number of household pets generally
considered to be outdoor pets, such as dogs and cats, shall not exceed three (3) in number except
for newborn offspring of such household pets which are under nine (9) months of age. No animal
shall be allowed if such animal constitutes an unreasonable annoyance, inconvenience or nuisance
to any other Owner. If the Board receives' any complaint that an animal constitutes an
unreasonable annoyance, inconvenience or nuisance, the Board shall afford the QOwner of such
animal Notice and Opportunity for Hearing, and if the Board finds that such animal constitutes an
unreasonable annoyatice, inconvenience or nuisarnce, the Board may require that such animal be
removed from the Project.
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{(B)  The Board may adopt rules and regulations concerning animals which are
more restrictive than the provisions of this Declaration, including rules requiring that all animals
wmw&uﬁoﬂm_gigﬁﬁmggkﬁggwégugmsg%ﬁsﬁg areas
igﬁmﬁoggammgmmﬁngmﬁﬁéﬁmaaﬁénﬂ any mess that a pet
creates within the Common Area. The Board may adopt a rule prohibiting certain pets, which is
more restrictive than the provisions of this Declaration, except that such rule shall not apply to
animals residing in the Project at the time such rule is adopted. In'any event, the Board at any time
may require that any animal found to be an unreasonable annoyance, inconvenience or nuisance
be removed as provided in Paragraph 7.08(A),

7.09  Trash and Vegetation, No trash, rubbish, garbage or other waste material shali be
kept or permitted upon any Lot or the Commnon Area, except in sanitary containers located in an
appropriate area screened and concealed from view. No weeds, vegetation, rubbish, debris,
garbage, waste materials or materials of any kind whatsoever shall be placed or permitted to
accumulate on any Lot or any portion of the Project which would render it unsanitary, unsightly,

-offensive, or detrimental to any property in the vicinity thereof or to the occupants of any property
in such vicinity. Grass, hedges, shrubs, vines and mass planting of any type on any Lot or any
portion of the Project shall be kept trimmed and shall at regular intervals be mowed, trimmed and
cut s0 as to appear neat and attractive. Trees, shrubs, vines and plants which die shall be promptly
removed. If any Owner of a Lot, after Notice and Opportunity for Hearing, fails to maintain such
Owner’s Lot in the manner provided by this Paragraph 7.09, then the Association, at the expense of
such Owner, may take such steps as are necessary in order to remedy such condition, including,
without limitation, cutting and removing of weeds, vegetation, rubbish, debris, garbage, waste
materials and other accurnulations at the sole cost and expense of such Ovner of a Lot and the
Board, without the vote or written consent of Members, may levy a special assessment against such
Owmer to obtain reimbursement of the cost therefor as provided in Paragraph9.07, The
Association may, but is not obligated to, contract for the removal of garbage from the Lots no less
often than weekly, and the cost thereof shall be assessed to the Owners as part of the annual
assessment, as more particularly set forth in Paragraph 9.03.

710  Nuisance. No noxious or offensive activity shall be catried on in or upon any Lot or
the Common Area nor shall anything be done thereon which may be or become an unreasonable
anmnoyance, inconvenience or nuisance to the residents of the Project or unreasonably interferes
with the quiet enjoyment of occupants of Lots. No Owner shall permit anything to be done or kept
on his Lot which would result in the cancellation of insurarice on any other residence or any part of
the Common Area or which would be in violation of any law.

711 Building Setbacks. No building shall be erected on any Lot nearer to any street line
than the building setback lines shown on any recorded map, and with respect to a corner Lot no
residence or other building shall be located nearer than the distance shown on any recorded map
to the side street line. With respect to corner Lots, the front Iot line shall be deemed the street fine
having the shorter frontage, and any residence erected on such corner Lot shall face the front lot
line. No building, including a residence, shall be located nearer than three (3) feet to any side lot
line or ten {10) feet fo any rear lot line of a Lot. Provided, however, that this provision shall not be
construed to authorize or permit encroachment of any structure on a Lot upon any easement
shown on the recorded plat or reserved herein or upon any other Lot. This provision shall also not
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be construed to authorize mbw violation of the zoning provisions of the appropriate governmental
authority.

712  Temporary Structures. Except as provided in Paragraph 7.20, no residence of a
temporary nature shall be erected or allowed to remain on any Lot, and no boat, truck, trailer,
shack, tent, bamn, detached garage, recreational vehicle or any other building or vehicle of a similar
nature shall be used as a residence on any Lo, either temporarily or permanently,

713  FloorSpace. Any detached single-family residence shall contain not less than 1,200
square feet. The square footage requirements hereinafter set forth are for enclosed floor area and
are exclusive of the area in basements, garages, porches, decks, balconies and overhangs.

. 714 Accessory Structures. No metal carport, free standing metal garage, free standing
metal utility building or other detached accessory structure shall be erected on any Lot or attached
to any residence located on any Lot However, one (1) utility building may be located on any Lot
in a Jocation approved by the Committee which is directly behind the residence as viewed from a
point on a line of sight perpendicular to the street. Such structure shall not exceed 120 square feet,
unless the Committee approves a greater square footage.

715  Unintentional Violations. In the event of the unintentional violation of any of the
building line restrictions set forth herein, Declarant reserves the right, by and with the mutual
written consent of the Owner of such Lot, to change the building line restriction set forth in the
instrument, provided however, that such changes shall not be in violation of any provisions of the
zoning provisions of the appropriate governmental authority. _

716  Above Ground Pools. No above ground wo.a_m shall be erected or installed on a Lot.

717  [INTENTIONALLY DELETED]

7.18  Exercise Equipment. All swing sets, basketball goals and similar equipment must

' be located within the building setback lines and comply with the Rules and Regulations. No

portable or temporary basketball goals shall be permitted.
719  Removal of Obstructions.

(A)  The Declarant, its successors or assigns, without notice, may remove any
obstructions of any nature Jocated within road rights-of-way (including, but not limited to, trees,
shrubs, fences, basketball goals and mailboxes) which, in the opinion of the Declarant, its
successors or assigns, either might produce a hazard or might interfere with the ability or
willingness of the State of North Carolina, the Town or the County (or any agency or department
of any of the foregoing, or any other applicable governmental authority) to také over the
responsibility for maintenance of the roads. ) ,

(B)  The Declarant, its successors or assigns, shall have the right, in its sole
discretion, to charge back the actual cost to it of removing obstructions against the Lot Owner who
direcly or through his agents, contractors or invitees caused or permitted the obstruction to be
placed in the road right-of-way, and such Lot Owner shall indemnify and save the Declarant, its

22317842
15 L®:CH



successors or assigns, harmless from all liability, claims, damages and expense imposed upon the
Dedlarant, its successors or assigns, at law or in equity, caused by or resulting from the placement
of the obstruction in the road right-of-way. In the event that the Lot Owmer responsible for such
charge or liability as afotesaid fails and refuses, after demand by the Declarant, its successors or
assigns, to pay said charge or liability, then the Declarant, its successors or assigns, shall have a lien
against his Lot and may enforce collection of the charge or liability, together with reasonable

' attorneys’ fees, by any and all remedies afforded by law or in equity including, without limitation,
the filing of a notice of lien and perfecting the same as by law provided, to the end that such charge
or liability shall become a charge against the said Lot.

720  Declarant’s Rights. Notwithstanding anything to the contrary contained in this
Article or elsewhere in this Declaration, Declarant, its agents, employees and contractors shall not
be restricted or prevented by this Declaration from doing, and Declarant, its agents, employees and
contractors shall have the right to do such things or take such actions as they deem necessary,
advisable or convenient for completion and improvement of the Project as a residential community
and for the sale, rental or other disposition of Lots in the Project. In the event of any canflict
between a Builder and Declarant, the Declarant will be the prevailing party. The rights of
Declarant or Builder, their agents, employees and contractors shail include, without limitation: .

(A) ~ The right and easement of ingress in, over and upon the Common Area for
the purpose of performing on any part or parts of the Project acts deemed necessary, advisable or
convenient for the completion and improvement of the Project as a residential community and for
the sale, rental or other disposition of Lots;

(B)  The right o erect, construct, maintain, demolish or remove structures and
other improvements on any Common Area as they deem necessary, advisable or conventent for
the completion and improvement of the Project as a residential community and for the sale, rental
or other disposition of Lots; and

(©  The right to use Lots and improvements owned by Declarant or Builder as
models, sales offices and contractor's offices and to construct and display promotional,
informational and directional signs and other sales aids on or about any portion of the Project.

The rights of Declarant and, to the limited extent set forth herein, Builder under this
section shall terminate one (1) year after the Completion of Sales. Amendment of this section shall
require (i) if a two-class voting structure is in effect, the vote or written consent of seventy-five
percent (75%) of the Voting Power of each class of Members of the Association, or (ii) if a two-class
voting structure is not in effect, the vote or written consent of seventy-five percent (75%) of the
total Voting Power of the Association. Further, no amendment of this section can be made without
the written approval of Declarant and any Builder.

721  Right to Enter. Any govemnmental agency, including, but not limited to the County,
its agents, and employees, shall have the right of immediate access to the Common Area at all
times if necessary for the preservation of public health, safety and welfare,
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ARTICLES

MEMBERSHIP AND VOTING RE

8.01 Governing Body. The Association shall be the governing body for all Owners with
respect to the management, administration, maintenance, repair and replacement of the P..&mnr as
provided by this Declaration and the Bylaws.

8.2 Membership, gmn&mnmwnﬂ in the Association shall be composed of and limited to
Owners of Lots and such parties, including, without limitation, Declarant, shall automatically be a
Member of the Association and entiled to vote as set forth below. Membership shall be
appurtenant to and may not be separated from ownership of a Lot. Upon termination, of
ownership of a Lot, such Owner's membership shall automatically terminate and be automatically
transferred to the new Owner of the Lot. -

8.03 Voting. The Association shall have two classes of voting E%E?

Class A. Class A Members shall be all Owners of Lots with the exception of
Deciarant and Builder; provided, however, that Declarant and Builder shall become Class A
Members when their Class B membership ceases as provided hereinafter. Class A Members shall
be entitled to one (1) vote for each Lot owned. When more than one person holds an ownership
interest in any Lot, all such persons shall be Members, but no more than one vote shall be cast with
respect to any Lot. The vote for any such Lot shall be exercised as the Members holding an interest
in such Lot determine among themselves. In the event of disagreement, the decision of Members
holding a majority of interest in such Lot shall govern. Unless otherwise notified by a co-owner as
to a dispute between the co-owners regarding their vote prior to the casting of that vote, the vote of
any co-owner shall be conclusively presumed to be the majority vote of the Owners of that Lot.

Class B. Declarant and Builder shall be Class B Members. Builder shall be entitled

to three (3) votes for each Lot owned, Declarant shall be entitled to three (3) votes for each Lot
owned, including, without limitation, each lot as shown on the Master Plan of the Project approved
or to be approved by the Town, a copy of which is or shall be on file in the office of Declarant. In
any event, Declarant’s and Builder's Class B memberships shall cease anc be converted to Class A
membership on the happening of one of the following events, whichever occurs earlier:

(1 when the total number of votes of the Class A Members equals the
total number of votes of the Class B Members; provided, that the Class B
membership shall be reinstated with all rights, privileges and responsibilities, if
after conversion of the Class B membership to Class A membership hereunder,
additional land containing Lots is annexed to the existing Project; or

(2) on December 31, 2024; or

(3) when Declarant, in its option, so determinies.

804 Commencement of Voting Rights. Voting rights attributable to an ownership

interest shall not commence until the first assessment against that interest has been levied by the
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Association as provided in Articie9; provided, however, that voting rights shall immediately
commence with respect to amendments to this Declaration pursuant to Paragraph 17.08.

805 Declarant’s and Builder's Voting Rights. If and to the extent applicable, no
requirement for the approval of a prescribed majority of the Voting Power of Members of the
Association other than Declarant or Builder for action to be taken by the Association is intended to
preclude Declarant or Builder from casting votes attributable to Lots owned by Declarant or
Builder.

806 Control by Declarant. Notwithstanding any other language or provision to the
contrary in this Declaration, in the Articles of Incorporation, or in the Bylaws of the Association,
Declarant hereby retains the right to appoint and remove any person, whether or not an Owrer, on
the Board of Directors of the Association and any officer or officers of the Association until ninety
(90) days after the first to occur of the following: (i) when seventy-five percent (75%) of the total
number of Lots permitted by the Master Plan of the Project approved by the Town have been
conveyed to parties other than Builders, (i) on December 31, 2024 or (iii) upon the surrender by
Declarant of the authority to appoint and remove directors and officers by an express amendment
to this Declaration executed and recorded by Declarant (and which such amendment shall not
require the approval of any Builder or Owner). Upon the expiration of the period of Declarant’s
right to appoint and remove directors and officers of the Association pursuant to the provisions of
this Paragraph 8.06, such right shall automatically pass to the Owners, including, without
limitation, Declarant and Builder if they then own one or more Lots; and a special meeting of the
Association shall be called for and held within ninety (90) days from the date of the expiration of
Declarant’s rights hereunder. At such special meeting the Owners shall elect a new Board of
Directors which shall undertake the responsibilities of running the Association and Declarant shall
deliver the books, accounts, and records, if any, which they have kept on behalf of the Association
as well as any agreements or contracts executed by or on behalf of the Association which may still
be in effect or operation. Each Owner by acceptance of a deed to or other conveyance of a Lot vests
in Declarant such authority to appoint and remove directors and officers of the Association as
provided in this Paragraph.

ARTICLE 9

COVENANTS FOR ASSESSMENTS

901 Covenant to Pay Assessments; Lien. Dedlarant, for each Lot owned by Declarant,
hereby covenants to pay, and every Owner of any Lot {including, without limitation, Builder) by
acceptance of a deed therefor, whether or not it shall be g0 expressed in such deed, covenants and
agrees to pay, to the Association such regular annual assessments or charges and such special
assessments or charges as may be levied by the Association pursuant to the provisions of this
Declaration. No assessment shall be due except with respect to Lots shown on a recorded
subdivision plat. The amount of any such annual or special assessment plus any other charges
thereon, such as interest, late charges, costs and fines (including, without Lmitation, attorneys’
fees), as such may be provided in this Declaration, shall be and become a lient upon the Lot
assessed when the Association causes to be recorded in the official records of the County a notice
of assessment, which notice shall state:
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(A)  The amount of such assessment, fines and such other %@mm thereon as
may be authorized by this Declaration; ;

(B) A description of the Lot against which the same has been assessed; and
(C)  Thename of the record owner of the Lot assessed.

Such notice shall be signed by an authorized representative of the Association. Upon
payment of such assessment and charges in conmection with which such notice has been so
recorded, or other satisfaction thereof, the Association, at the Owner’s cost and expense, shall cause
to be recorded a further notice stating the satisfaction and the release of the lien thereof. The Lien
provided for herein shall be prior to all other liens recerded subsequent to the recordation of such
notice of assessment. The lien may be enforced by foreclosure in accordance with North Carolina
law, or in any other manner permitted by law. The Association shall have the power to purchase
the Lot at a foreclosure sale and to hold, lease, mortgage and convey the same. Assessments with
respect to any Lot shall be the obligation of the Owner thereof. Failure to pay any assessment
described herein shall not constitute default under an insured Mortgage.

902 Personal Obligation. Each regular annual or special assessment, together with any
late charges, interest, collection costs, fines and reasonable attorneys’ fees, shall be the personal
obligation of each person or entity, other than any Mortgagee, who held an ownership interest in

_the Lot at the time such assessment was levied. If more than one person or entity held an
ownership interest in the Lot at such time, the personal obligation to pay such assessment or
installment respecting such Lot shall be both joint and several. No Owner may exempt himself
from payment of assessments, or installments, by waiver of the use or non-use of common facilities
within the Common Area or of any other portion of the Common Area or by abandonment or
leasing of his Lot.

903 Use of Assessments. Regular annual or special assessments paid by Declarant and
other Owners shall be used to pay for operation, maintenance, preservation, enhancement, repair
and improvement of the Common Area; for the premiums for any insurance procured by the
Association as contemplated in Artide 10 hereof; for the other maintenance, preservation,
enhancement, repair and improvement activities performed by the Association pursuant to the
terms of Paragraph 6.01 hereinabove; for trash removal, if undertaken by the Association, pursuant
to Paragraph 7.09; and for any cther purposes reasonably related to the foregoing. Regular annual
or special assessments paid by Declarant and other Owners shall also be used to pay for, and to
promote, the recreation, health, safety and welfare of the Owners. In addition, such assessments
shall be used to pay the cost of administration of the affairs of the Association, including payment
of applicable taxes, and for the preservation of the Association’s existence, to the extent properly
allocable to the performance and exercise of the Association’s duties and powers under this
Declaration. The foregoing is intended as an authorization to the Association and shall not be
construed to require expenditure of Association funds for any particular purpose.

9.04 Reserve Funds. The Board may, in iis sole discretion, establish and maintain
reasonable reserves in accordance with standard accounting practices and procedures for Common ~
Area replacements and maintenance and the initial budget of the Association.
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9.05 ' Initial sment and Re sesgments. Upon acquisition of record title to a
Lot from Declarant or Builder, each purchaser thereof other than Declarant or Builder shall
contribute to the capital of the Association $500.00 per Lot. Such contributions shall be placed in an
interest-bearing account maintained by the Assoctation and to be used by the Association for
application towards the costs of the Association in performing its obligations hereunder.

- The regular annual assessment shall commence as provided in Paragraph 9.09, and shall be
payable by all Lot Owners. The annual assessments shall cover the costs of maintenance, repair
and replacement and other costs to be expended by the Association as contemplated hereunder for
items which, in the reasonable estimation of the Association, benefit the Project. The amount of .
annual assessments for the first assessment year shail be a maximum of $595.00 per Lot,

. Notwithstanding the foregoing, with respect to each such Lot owned by Declarant, the
regular annual assessments shall be one fourth (1/4) of the amount of the regular annual
assessments applicable to Lots owned by Owners other than Declarant. The regular annual
assessments for Builders are set forth in Paragraph 9.09 herein.

If the first assessment year shall have fewer than twelve (12) months, the regular annual
assessment shall be proportionately reduced. The Board shall fix the amount and due date of the
annual assessments on a yearly basis as set forth in the paragraph below; provided, however, that

 the assessment for Lots owned by Dedarant shall always be one-fourth (1/ 4) the amount of the
assessment established for Lots owned by Owrers {not including Declarant), prorated for partial
years due to ownership changes during the year. In setting the amounts of such regular
assessments, the Association shall take into account such reduced assessments payable by
Declarant.

The Board may not impose a regular annual assessment which is more than ten percent
(10%) greater than the regular assessment for the immediately preceding fiscal year without (i) if a
two-class voting structure is in effect, the vote or written consent of a majority of the Voting Power
of each class of Members of the Assodiation or (ii) if a two-class voting structure is not in effect, the
vote or written consent of a majority of the Voting Power of the Association. Written notice of the
regular afnual assessments shall be sent to every Owner subject thereto. If the Board fails to so fix
the regular annual assessments, the assessments applicable for the previous assessment year shall
remain in effect until the Board shall fix new regular annual assessments. Regular annual
assessments shall be payable annually on the first day of each January or at such other time as the
Board may fix. The Association shall, upon demand, and for a reasonable charge, furnish to any
person having a legitimate interest a certificate signed by an officer of the Association stating
whether the regular annual assessments and special assessments, if any, on a specified Lot have
been paid and, if not, the amount due. _

Notwithstanding the foregoing, the Declarant may elect annually to pay the Association
either (j) the regular annual assessments set forth in this Paragraph 9.05 for each Lot owned by
Declarant or (i) the difference between the amount of assessments collected on all Lots subject to
assessment (other than Lots owned by Declarant) and the amount of actual expenditures,
including budgeted contributions to reserves, required to operate the Association during the fiscal
year. Declarant shall notify the Association at least thirty (30) days prior to the beginning of each
fiscal year of its election.
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906 Special Assessments. In addition to the regular annual assessments authorized
herein, the Board may levy, in any assessment year, a special assessment against all Owners
applicable to that year only for the purpose of defraying in whole or in part the cost of any
construction, reconsiruction, repair or replacement of capital improvements and related fixtures
and personal property on or comprising a part of the Common Area; provided, however, any such
assessment for Lots owned by Declarant or Builder shall be one-fourth (1/4) the amount of such
assessment established for Lots owned by Owners other than Declarant and Builder, and further
provided in any fiscal year, special assessments which exceed ten percent (10%) of the budgeted
gross expenses of the Association for that fiscal year may not be levied without (i) if a two-class
voting structure is in effect, the vote or written consent of a majority of the Voting Power of each
class of Members of the Association or (i) if a two-class voting structure is not in effect, the vote or
written consent of a majority of the total Voting Power of the Association.

9.07 ividual Assessment as Remedy. After Notice and Opportunity for Hearing, the
Board, without the vote or wrilten consent of Members, may levy an individual assessment against
an Owner as a remedy to reimburse the Association for costs (including attorneys” fees) incurred in
maintaining, repairing and replacing Street Plantings as set forth in Paragraph 6.02 herein, or for
sums expended by the Association to repair or remedy any improvement to be maintained and
kept in repair by the Association, which repair or replacement is required because of the act or
omission of an Owner, as more particularly set forth in Paragraph 6.03 herein,

908 Alocation of Assessments. Except as otherwise provided in this Declaration and
except for the reduced assessments on Lots owned by Declarant or Builder, all regular and special
assessments shall be levied equally against all Owners.

909 Commencement of Assessments. The regular annual assessmenis provided for
herein shall commence as to all Lots at the discretion of the Board. The first assessment year shall

be the period commencing on the date regular annual assessments commence as designated by the
Board and ending on the December 31 next following. The regular annual assessment for the first
assessment year shall be prorated from the amounts fixed by the Board for a full twelve-month
year, based on the number of months to be contained in the first assessment year. Subsequent -
assessment years shall be each successive calendar year; provided, however, that at any time the
Board may change the assessment year to correspond to a fiscal year selected by the Board.
Assessments of Lots within each Phase of the Project which is armexed in accordance with the
provisions of Article 16 below shall commence on the first day of the month next following the
conveyance of the first Lot to a purchaser, other than a successor Declarant, for use as a residence.

Upon acquisition of record title to a Lot from Declarant, each Builder shall contribute
$350.00 per Lot, which payment shall constitute a credit for assessments for the following nine (9)
month period. If at the end of such nine (9) month period Builder still owns a Lot, Builder shall
then pay assessments at a rate of twenty-five percent (25%) of the amount of regular annuat
assessments until such Lot is sold to a third party home buyer, at which time such third party
home buyer shall pay the full amount of regular assessments.

910 Revised Assessments. Subject to the provisions of Paragraph 9.05, if at any time
during the course of any year the Board shall deem the amount of the regular annual assessment to
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be inadequate or more than adequate by reason of a revision of its estimate of either expenses or
income or otherwise, the Board shall have the right, at a regular or special meeting, to revise the
regular annual assessment for the balance of the assessment year. Any such revised assessment
shall become effective on the first day of the month next following the date of adoption, and
additional amounts payable shall be due (or refunds of overages shall be made by the Association)
at such time as determined by the Board. :

inquent gmggs Fines. Any assessment not paid within fifteen (15} days
after the aa.m date shall be delinquent. The Board may require that any delinquent assessment bear
a late charge to cover administrative expenses incuxred as a result of the late payment of the
assessment. Late charges on delinquent assessments and fines _mﬁmm as provided herein shall not
exceed those permitted by applicable law.

" The Association may bring legal action against the Owner personally obligated to pay a
delinquent assessment or fine and, after Notice and Opportunity for Hearing, the Assoclation may
suspend a delinquent Owner's membership rights in the Association while the assessment or fine
remains unpaid. In any legal action to enforce payment of an assessment or fine, the Association
shall be entitled to recover interest, costs and reasonable attorneys” fees.

ARTICLE 10
INSURANCE

1001 Duty to Maintain Insurance.

(A)  The Association shall have the duty and the authority to maintain fire and
extended coverage casualty insurance on the Common Area in an amount not less than the full
insurable value thereof (based upon current replacement cost), and Liability insurance with limits
in and amounts adequate, under standards in the insurance industry existing from time to time, to
protect the Association and the Owners in the event of property damage, personal injury or death
occurring in or about the Project. The Board shall have the authority to setile or enforce on behalf
of the Association and on behalf of the Owners, by legal action or otherwise, any claim arising
under any insurance carried by the Association.

(B)  Each Owner of a Lot shall maintain casualty and personal liability
insurance pertaining to his Lot or such dwelling in such form and in such amoumnts as the Rules
and Regulations may require (or, if the Rules and Regulations contain no such requirements, in
such form and in such amounts as is customarily required by mortgage lenders).

(©) - All policies of insurance carried by the Association or the Owners shall
include a waiver of subrogation if such waiver can be cobtained, unless otherwise provided in the
Rules and Regulations.

‘ (D)  Notwithstanding any other provisions contained herein, the Association
shall continuously maintain in effect such casualty, flood and liability insurance meeting the
insurance requirements for planned unit development projects established by the Federal National
Mortgage Association, Government National Mortgage Association, Veterans' Administration,
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Department of Housing and Urban Development, and/or Federal Homie Loan Mortgage
Corporation, as applicable, 50 long as any such entity is a Mortgagee or Owner of a Lot within the
Project, except to flie extent such coverage is not available or has been waived in writing by the
applicable entity. .

1002 Proceeds of Insurance. The proceeds of casualty insurance carried by the
Association shall be paid to and held by the Association as trustee for the Owners, Declarant and
Mortgagees for disbursement in accordance with the provisions of this Declaration.

Except as otherwise provided herein, casualty insurance proceeds shall be used for repair,
replacement or reconstruction to the extent required to effectuate repair, replacement or
reconstruction. - ,

ARTICLET1
DAMAGE AND DESTRUCTION
11.01 D&Eﬁm‘ to_Lots. Restoration and repair of damage to any Lot and all

w&.ugmnﬁuﬂEmaoﬁnmﬁmmwwmﬂ%nggqggnmwabgnﬁmmgmsmmwﬁm@%@mm%ms
Owner thereof. :

11.02 Repair, Restoration, Reconstruction. If damage occurs, the Association shall
- promptly contract for the repair, restoration or reconstruction of the Common Area or
improvements which have been damaged or destroyed and apply any proceeds of insurance as
received toward cost of such repair, restoration or reconstruction, The difference, if any, between
the insurance proceeds payable by reason of such damage and the cost of such repair, restoration
and reconstruction may be recovered by one or more special assessments levied by the Board
equally against all Owners as provided herein.

ARTICLE 12

EMINENT DOMAIN

1201 Eminent Domain. ¥ all or any portion of the Common Area is taken by action in
eminent domain (hereinafter called a “taking”}, the Association shall give written notice of the
proceedings to all Owners and Mortgagees, and the condemnation award shall be fairly and
equitably apportioned among the Owners, Mortgagees and the Association as the court. may
determine. A condemnation award which is not apportioned among the Owners by court
judgment or by agreement between the condemning authority and each affected Owner shall be
allocated first to the repair, restoration and reconstruction of any remaining portion of the
Common Area and thenany excess shall be distributed equally among the affected Owners (o any
Mortgagee of an Owner fo the extent such Mortgagee is entitled to such Owner's share of the
proceeds). If requested by the court, an insurance trustee shall be employed to make disbursement
of the award.

12.02 Repair, Restoration, Reconstruction. If only a portion of a Common Asea facility is
taken, the Board shall promptly contract for the repair, restoration or reconstruction of the
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Common Area facility to a complete architectural unit, to the extent such Tepair, restoration and
reconstruction is reasonably necessary and practical. If the cost of repair, restoration and
reconstruction of the Common Area exceeds the amount awarded by the court for such purposes,
the difference may be recovered by a special assessment levied equally against all Owners as
provided herein. S _

ARTICLE 13
[INTENTIONALLY cmrm,_.mc_
. ARTICLE 14
ARCHITECTURAL CONTROL -

1401 Architectural Control. NO BUILDING, POOL, FENCE, WALL, SOLAR PANEL,
ANTENNA, ANTENNA TOWER, SATELLITE DISH OR DISC, DECK, PATIO, STATUARY OR
ANY OTHER STRUCTURE OR IMPROVEMENT ON ANY LOT SHALL BE ERECTED,
CONSTRUCTED, DEMOLISHED, OR ALTERED UNTIL AN APPLICATION, INCLUDING
PLANS AND SPECIFICATIONS SHOWING THE NATURE, KIND, SHAPE, HEIGHT,

MATERIAL, COLOR, AND LOCATION OF THE SAME, SHALL HAVE BEEN SUBMITTED TO
AND APPROVED IN WRITING BY THE ARCHITECTURAL REVIEW COMMITTER (the
“Committee”) which is hereinafter described; provided, however, that no such approval shall be
required for alterations to the interior of any residential structure. The Board may require a
reasonable fee to accompany each application for approval. The restrictions herein contained shall
have no application to the development, improvement, maintenance and repair of the Property by
Declarant or by the Association, and neither the Board nor the Committee shall have any power or
authority to teview or require modifications in plans and specifications for construction or
. ingtallation of improvements by Declarant.

The Committee shall consist of at least three (3) and not more than five (5) persons who
shall have exclusive jurisdiction over all construction on any portion of the Property, except as

otherwise set forth in the preceding paragraph. Until one hundred percent (100%) of the Property

has been developed and conveyed to Owners (other than Declarant and Builder) in the normal
course of development and sale, the Declarant hereby retains the right to appoint all members of
the Committee who shall serve at the discretion of the Declarant. There shall be no surrender of
this right prior to that time except in a written instrument in recordable form executed by
Declarant and recorded in the office of the Register of Deeds for the County. Upon the expiration
of such right, the Board shall appoint the members of the Committee, who shall serve and may be
removed at the discretion of the Board. The members of the Committee need not be members of
the Association or representatives of the Members but may, but need not, include architects,
engineers or similar professionals, whose compensation, if any, shall be established from fime to
timme by the Board.

14.02  Reconstruction of Residences. In the event of damage or destruction to a residence
located on a Lot by fire or other casualty, the Owner thereof shall within six (6) months ditigently
commence {0 reconstruct such residence and complete such reconstruction as soon as reasonably
possible and substantially in accordance with the original plans and specifications therecf;
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provided, however, that such residence shall be restored so that the exterior appearances therveof
substantially resemble their appearances in form and in color prior to such damage or destruction.
Notwithstanding the foregoing, however, any Owner of a damaged residence on a Lot may
request permission fromt the Board or the Committee fo reconstruct or repair a residence in
accordance with revisions in the plans and specifications. The Board or said Committee shall grant
such requests only in the event that the proposed change or deviation will materially benefit and
enhance the entire Project in a manner generally consistent with the plan and development thereof.

ARTICLE 15

MORTGAGEE PROTECTION

_ 1501 Interpretation. In the event any provision of this Article 15 is inconsistent with or
contrary to any other provision of this Declaration, the provisions of this Article 15 shall control.

1502 Notices. Any Mortgagee of any Lot, by written notice to the Assodiation setting
forth the Lot encumbered, the Owner thereof and the address to which notices may be sent, may
request and thereby be entitled to receive written notice from the Association of {i) any default
which is outstanding for sixty (60) days or longer by the Owner of such Lot in the performance of
his obligations under or in compliance with the provisions of this Declaration, the Bylaws or the
Rules and Regulations, (i) any substantial damage to or destruction of the Common Area,
including the improvements located thereon, or, if known to the Association, any substantial
damage to or destruction of a Lot, including the improvemients located thereon, and (i) any
proposed or threatened taking by power of eminent domain of the Common Area or any portion
thereof or of any Lot or portion thereof,

1503 Mortpagee's Right o Information. Upon written request to the Association, a
Mortgagee is entitled fo: (1) inspect the books and records of the Association during normal

business hours; and (2) receive an annual financial statement of the Association within ninety (50)
days following the end of any fiscal year of the Project; and (3) receive written notice of all
meetings of the Association and to designate a representative to attend ali such meetings.

1504 Damage and Destruction Rights. In the event of substantial damage to or
destruction of any Lot or improvements fo a Lot or any part of the Common Area, no provision of

this Declaration, the Bylaws or the Rules and Regulations shall entitle the Owner of a Lot or other
party to priority over such Mortgagee with respect to the distribution to such Owner of any
insurance proceeds.

1505 Condemnatioh Rights. If any Lot or portion thereof or the Common Area or any
portion thereof is made the subject matter of any condemnation proceedings or is otherwise sought
to be acquired by & condemning authority, no provision of this Declaration, the Bylasws or the Rules
and Regulations shall entitle the Owner of a Lot or other party to priority over such Mortgagee with
respect to the distribution to such Owmer of the proceeds of any award or settlement. _

1506  Right of First Refugal. Any right given by an Owner of a Lot to any third person to
purchase such Lot before it is offered for sale or sold to any other person (such right commonly
known as a “right of first refusal”) shall not be binding upon or enforceable against any Mortgages
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acquiring ‘such Lot pursuant to exercise of remedies provided for in the Mortpage, including
foreclosure by judicial action or exercise of a power of sale, or by acceptance of a deed or
assignment in lieu of foreclosure.

1507 Subordination. No provisions contained in this Declaration shall defeat or render
invalid the lien of any Mortgage which is made in good faith and for value. The lien of the
assessments provided for herein shall be subordinate to the lien of any Mortgage recorded prior to
the date any such assessment becomes due. This subordination shall apply only to assessments on
a Lot which have become due and payable prior to a sale or transfer of such Lot pursuant to a
decree of foreclosure or exercise of power of sale: Any Mortgagee who acquites title to or comes
into possession of a Lot pursuant to exercise of remedies provided for in the Mortgage, including
foreclosure by judicial action or exercise of a power of sale, and any purchaser at a foreclosure sale,
shall take the Lot free of any claims for unpaid assessments or charges against the Lot which have
accrued prior to the time such Mortgagee or purchaser acquires title to or comes into possession of
the Lot; provided, hawever, this exception shall not be applicable to any claim for assessments or
charges levied by the Association against all Lots for the purpose of recoveting any revenue lost by
reason of the nonpayment of past due assessments upon such Lot; and provided further, that
except as otherwise provided in this section, all of the limitations, restrictions, covenants,
conditions, easements, liens, charges, assessments, and equitable servitudes contained herein shall
be binding upon any Owner whose title is derived through foreclosure sale, trustee’s sale or
otherwise. Except as provided above, the sale, transfer or conveyance of title to a Lot shall not
relieve a selling Owner from personal liability for any assessments which became due and payable
prior to such sale, transfer or conveyance, nor relieve such Lot from a duly recorded lien for any
such prior unpaid assessment. .

1508 Payments by Mortgagees. Any Egmmmmm\.m#mw at least ten (10) days’ prior written
notification to the Association of the items to be paid and the failure of the Association within such

time to make payment, may pay, alone or in conjunction with other Mortgagees, delinquent taxes,
liens or assessments which may be or become a charge against the Common Area, or any portion
thereof, and any overdue premiums on policies of fire and extended coverage insurance for the
Common Area, and in the event of a lapse of such a policy of insurance, may pay premiums to
secure a new policy. In the event such payments are made, the Mortgagee making such payment
shall be entitled to immediate reimnbursement from the Association to the extent of the payment

made,

1509  Collection of Assessments. No Mortgagee shall be required o collect assessments
pursuant to this Declaration. :

ARTICLE 16
ANNEXATION

1601 Right to Annex. Declarant shall have the right to annex to Phase1 and thereby
bring within the scheme of this Declaration and subject to the jurisdiction of the Association part or
all of the Additional Land provided that such property is developed for single family detached
residential purposes. Declarant is under no obligation to annex the Additional Land and may elect
to develop the Additional Land for single family, multi-family or other purposes which are not a

2317808



part of the Project. Annexation of any real property other than the Additional Land shall require
approval of HUD and VA so long as, at the time of such annexation, HUD or VA are insurers or
guarantors of any loan secured by a Mortgage and a Class B Membership exists, and (i) if a two-
class voting structure is in effect, sixty-seven percent (67%) of the Voting Power of each class of
Members or (i) if a two-class voting structure is not in effect, the vote or written consent of not less
than sixty-seven percent (67%) of the total voting power of the Association residing in Members
other than Declarant. Annexation of additional property may be accomplished in Phases,

. 1602 Procedure for Annexation. Any annexation shall be made by recordation in the
office of the Register of Deeds for the county wherein the property is located of a Supplemental
Declaration covering the real property to be annexed. The Supplemental Declaration shall describe
the real property to be annexed and state that annexation is being made pursuant to this
Declaration for the purpose of extending the jurisdiction of the Association to cover the Phase of
the Project being annexed. The Supplemental Declaration may contain such complementary
additions and modifications to the terms of this Declaration as may be necessary or desirable to
reflect the different character, if any, of the Phase being annexed and as are not inconsistent with
the general scheme of this Declaration. Annexation shall be effective upon recordation in the
applicable public registry of the Supplemental Declaration and thereupon the real property

described therein shall be subject to all of the provisions of this Declaration, to the extent made

applicable by the Supplemental Declaration, and to the jurisdiction of the Association pursuant to
the terms of this Declaration, the Articles and Bylaws.

1603 Annexed Property. Each Owner of a Lot in an annexed Phase automatically shall
be a Member of the Association and such Owners and anriexed real property shall be subject to
assessment by the Association for the benefit of the Project or any part thereof, Assessments of
~ Lots in an annexed Phase shall commence upon the last to occur of: (a) commencement of regular
~ annual assessments for the Project, and (b) the first day of the month next following the first
conveyance of a Lot in such Phase to a purchaser, as provided in Paragraph 9.09. The Association
shall have the duties, responsibilities and powers set forth in this Declaration, the Articles and
Bylaws with respect to annexed real property. Except as may atherwise be expressly provided in
this Declaration or any Supplemental Declaration, the Project shall be managed and governed by
the Association as an entirety. Assessments collected from Owners in the Project may be expended
by the Association anywhere in the Project without regard to the particular Phase, area or
subdivision from which such assessments came. All Owners shall have ingress and egress to and
from all the Common Area throughout the Project and any Phase thereof and shall have use and
enjoyment of any recreational facilities and other amenities contained within the Comunion Area
throughout the Project, provided that any such use shall be subject to the provisions of this
Declaration, any Supplemental Declaration, the Bylaws and the Rules and Regulations.

- . ARTICLE17
MISCELLANEQUS PROVISIONS
1701 Power to Settle Claims. The Board shall have the power and authority to
compromise, settle, release and otherwise adjust claims, demands, causes of action and Liabilities in
favor of the Association and the Owners, on behalf of the Association and Owners, as the case may
be, provided any such claim, demand, cause of action or liability arises out of or relates to a
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condition or defect common to all or a majority of the Lots or improvements constructed thereon,
or to the development, design, construction, condition, Tepait or maintenance of or damage or
injury to or defect in the Common Area or part thereof, and the Association shall have the right
and the power to make and receive all payments or other consideration necessary therefor or in
connection therewith. For such purposes, the Board shall be, and hereby is, irrevocably eppointed
attorney in fact, coupled with an interest, to act on behalf of all Owners upon such terms and
conditions and for such consideration as may be approved by a majority of the Board.

1702 Independence of Provisions. The provisions of this Declaration shall be deerned
independent and severable. Invalidation or. partial invalidation of any provision of this
Declaration by judgment or court order shall not affect any other provision of this Declaration, and
the remaining provisions shall remain in full force and effect.

~ 17.03 Notices. Notices shall be in writing and shall be addressed as follows: (i) if to an
Owner: to the address of his Lot; (i) if to Declarant, to Fairington Oaks, LLC, 1518 Hast Third
Street, Charlotte, NC 28202; and (iti) if to the Association, to the address of the Project. The
Association may designate a different address for notices by giving written notice of such change
of address to ali Owners and to Declarant. Declarant may designate a different address for notices
by giving written notice of such change of address to the Association. Any Owner may designate a
different address for notices by giving written notice of such change of address to the Association
and to Declarant, ‘

17.04 Headings. The headings used in this Declaration are for convenience and reference
only and the words contained therein shall not be held to expand, modify, or aid in the
interpretation, construction, or meaning of this Declaration.

1705 Enforcement. The failure of any Owner to comply with the provisions of this
Declaration, the Bylaws or the Articles shall entitle the Association, any Owner, or any of them, to
maintain an action for the recovery of damages or injunctive relief or both, and such persons or
entities, or any of them, shall have the right to enforce all limitations, restrictions, covenarts,
conditions, easements, liens, charges, assessments and equitable servitudes imposed by or
pursuant to the provisions of this Declaration. Failure to enforce the provisions of this Declaration
shall not be deemed a waiver of the right to do so thereafter. All remedies provided in this
Declaration shall be cumulative and in addition to any other remedies available under law,

17.06 ‘m,mﬁ Opportunity Housing. The Project provides equal o_vwon.gd.@ housing,
Each Lot sold shall be sold without regard to the race creed, color, national origin, ancestry,
religion, marital status, age or sex of the purchaser.

quvMxEEa.gg»>$§n§.«»§n&m&Sgggmmgwgﬁﬂmgrﬂmﬁwﬁm
made a part hereof by this reference. .

. 17.08  Amendmenits. During any period in which a two-class voting structure is in effect,

" Declarant may amend this Declaration without the approval of any Owner or Mortgagee provided
the amendment does not materially alter or change any Owner’s right to the use and enjoyment of
such Owner's Lot or the Common Area as set forth in this Declaration and the amendment does
not adversely affect the tifle to any Lot.
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Also, notwithstanding anything contained herein to the contrary, Declarant may amend

this Declaration without the approval of any Owner or Mortgagee in order to address and
_incorporate herein the applicable requirements of the Federal National Mortgage Association,
Government National Mortgage Association, Veterans' Administration, Department of Housing
and Urban Development and/or Federal Home Loan Mortgage Corporation, as applicable; and
- should the Federal National Moztgage Association, Government National Mortgage Association,
Veterans’ Administration, Department of Housing and Urban Development and/or Federal Home
Loan Mortgage Corporation, as applicable, subsequently delete any of their respective
requirements which necessitate certain provisions of this Declaration or make such requirements
less stringent, Declarant, without approval of the Owners or any Mortgagee, may cause an
amendment to this Declaration to be recorded to reflect such changes. _

Any other amendments of this Declaration shall require (i) if a two-class voting structure is
in effect, the vote or written consent of sixty-seven percent (67%) of the Voting Power of each class
of Members of the Association as such classes are set forth in the Bylaws and this Declaration; or
(i) if a two-class voting structure is not in effect, the vote or written consent of sixty-seven percent
(67%) of the Voting Power of the Association; provided, however, that the percentage of the Voting
Power necessary to amend a specific provision of this Declaration (as may be set forth in other
Paragraphs of this Declaration) shall not be less than the prescribed percentage of affirmative votes
required for action to be taken under that specific provision; provided further, such amendment
shall require the prior written consent of HUD and VA, if at the time of such amendment a Class B
Membership exists and either HUD or VA is an insurer or guarantor of any loan secured by a

Mortgage.

Any instrument amending this Declaration must be recorded in the official records of the
County. Any such amendment shall be effective upon the date of recordation. Declarant and the
Association are authorized to execute and record any such amendment on behalf of the Members
and/or Mortgagees, as applicable, once the requisite consents of said Members and/or Mortgagees
to such amendment have been obtained.

17.09 Consent of Mortgagee and Second Mortgagee. The Property is currently

encumbered by (i) the lien of a Deed of Trust and Security Agreement executed and delivered
by Declarant to BB&T Collateral Service Corporation, as trustee (“Primary Trustee”) for Branch
Banking and Trust Company (“"Primary Beneficiary”), as recorded at Book 16794, Page 531 of
the Mecklenburg County Public Registry (“Primary Deed of Trust”) and (ii) the lien of a Deed of
Trust, Security Agreement and Assignment of Leases and Rents executed and delivered by
Declarant to Matthew D. Brunner and Daniel P. MacGrain, as trustee (together, “Secondary
Trustee”) for Atlantic Residential Fund IV, LLC (“Secondary Beneficiary”), as recorded at Book
16794, Page 552 of the Mecklenburg County Public Registry (“Secondary Deed of Trust”).
Consents of Mortgagee executed by Primary Beneficiary, Primary Trustee, Secondary
Beneficiary and Secondary Trustee, consenting to the execution and recordation of this
Declaration, are attached to and made a part of this Declaration.
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- IN WITNESS WHEREOF, Declarant has executed and sealed this Declaration as its act and
deed this_2¥Mlay of October, 2004.

FAIRINGTON OAKS, LLC, a Noxth Carolina
limited liability co ¥

.W%u . ®F’
N I Hopper

Title: General Manager

STATE OF NORTH CARCLINA

COUNTY OF MECKLENBURG

This 4™ day of October, 2004 personally came before me, a Notary Public for said
County and State, J. BARTON HOPFER, who, being by me duly sworn, says that he is General
Manager of FAIRINGTON OAKS, LLC, a North Carolina limited liability company, and that the
foregoing instrument was signed by him on behalf of said company by authority duly given.

WITNESS my hand and notarial seal or stamp.

[NOTARIAL SEAL/STAMP) E

Notary Public

My Commission Expires; deigl. 2, 2008
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EXHIBIT B

[Description of Option Property
(Cutrently Owned by Pittinger)]
TRACT1
‘Tax Parcel # 195-211-08

LYING AND BEING in the Town of Mint Hill, Mecklenbutg County, North Carclina, and being
more particularly described as follows:

BEGINNING at a # 4 existing iron rebar located in the westerly margin of the sixty foot
(60) public right-of-way of Thompson Road and the northeasterly corner of the property
owned, now or formerly, by Carol 8. Conder, as described in Deed recorded in Deed
Book 4773, Page 650, Mecklenburg County Public Registry, said point also being located
N 32-52-54 W 1268.03 feet from Mecklenburg County monument number 1432, having
North Carolina grid coordinates of N=510,040.5055 and E=105,303.5412; thence from
said beginning point and running with the southerly margin of Carol S. Conder S 78-21-
49 W523,44 feet to an existing iron rebar (bent) located in the northwest corner of Carol
5. Conder; thence with the westerly margin of said Carol S. Conder S 05-18-32 E 493.24
feet to a point located in the center line of Stevens Creek; thence with the center line of
Stevens Creek, the following eleven courses and distances: (1) N 34-59-00 W 63.93 feet;
(2) N 60-47-45 W 52.32 feet; (3) N 73-30-18 W 67.03 feet; (4) N 69-21-27 W 83,17 feet to a
point; () N 73-27-43 W 168.68 feet to a point; (6) S 72-46-50 W 42.77 feet to a point; (7) N
70-06-34 W 279.46 feet to a point; (8) N 81-11-12 W 119.88 feet to a point; (9) N 73-38-54
W 227.74 feet to a point; (10) N 79-03-55 W 217.22 feet to a point; (11) N 74-16-47 W 44,15
feet to a point located in the northeast corner of the property owned now or formerly, by
Robert F. Cox, as described in Deed recorded in Deed Book 6321, Page 345, aforesaid
Registry, said point also being the southeast corner of the property owned, now or
- formerly, by Richard R. Russell, described in Deed recorded in Deed Book 8523, Page
793, aforesaid Registry; thence with the westerly margin of Russell N 17-46-50 W 674.29
feet to an existing one and three-quarters inch (1 %4”) cld iron pipe located in the
southeast corner of the property owned, now or formerly, by Ruby W. Cox, as described
in Deed recorded in Deed Book 3051, Page 230, aforesaid Registry; thence with the
easterly margin of Ruby W. Cox, N 17-42-46 W 488.07 feet to a # 4 existing iron rebar
located in the southeast corner of the property owned, now or formerly, by Jeffrey T.
Rudisill, as described in Deed recorded in Deed Book 7590, Page 316, aforesaid Registry;
thence with the property of Jeffrey T. Rudisill N 17-31-18 W 242.85 feet to a # 5 existing
iron rebar; thence N 17-56-18 W 69.45 feet to a # 4 existing iron rebar located in the
southeast corner of the property owned, now or formerly, by Jeffrey T. Rudisill, as
described in Deed described in Deed Book 7741, Page 948, aforesaid Registry; thence
with the easterly margin of the property of Rudisill N 17-56-18 W 67.64 feet to a # 4
existing iron rebar located in the southeast corner of the property owned, now or
formerly, by Carl R. Griffin, as described in Deed recorded in Deed Book 7331, Page 778,
aforesaid Registry; thence with the easterly margin of Griffin, the following two courses
and distances: (1) N 17-56-18 W 61.08 feet 1o a # 8 existing iron rebar (0.2 feet off line);
(2) N'17-56-18 W 35.71 feet to a # 4 existing iron rebar located in the southwest margin of
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the property owned, now or formerly, by L.P. Mayhew, as described in Deed recorded
in Deed Book 2629, Page 392, aforesaid Registry; thence with the southerly margin of
Mayhew, N 58-16-41 E 1036.14 feet to a # 4 existing iron rebar; thence N 59-55.02 E
312.99 feet to a # 4 existing iron rebar located in the southeast comner of the Mayhew
property; thence with the easterly margin of Mayhew N 23-55-32 W 191.65 feet to an
existing iron rebar located in the southerly terminus of the sixty foot (60') ‘public right-
of-way of Mintwood Drive; thence with the southerly margin of said Mintwood Drive,
N 49-28-10 E 26.79 feet to a # 8 existing iron rebar; thence crossing the southeast corner
of said Mintwood Drive, N 03-16-42 E 74.94 feet to a # 4 existing iron rebar located N 28-
10-22 W 12.05 feet from a concrete monument and being the southeast comner of the
property owned, now or formerly, by Donald M. Revels, as described in Deed recorded
in Deed Book 3831, Page 521, aforesaid Registry; thence with the southeasterly margin of
Revels, the following two courses and distances; (1) N 66-01-30 E 63.17 feet to a # 4
existing iron rebar; (2) N 45-38-16 E 202.34 feet to a # 4 existing iron rebar located in the
southwest corner of Lot 12 of Cedar Mint Section 1, recorded in Map Book 17, Page 572,
aforesaid Registry; thence with the southerly margin of Lots 12 and 11 N 45-41.56 E
270.18 feet to a # 4 existing iron rebar located in the southwest corner of Lot 10 of said
Cedar Mint Section 1; thence with the southerly margin of Lots 10, 9 and 8 of Cedar Mint
Section 1, North 45-36-50 E 502.31 feet to a # 4 existing iron rebar located in the southerly
margin of the property owned, now or formerly, by Robert P. Zboch, as described in
Deed recorded in Deed Book 9556, Page 349 of the aforesaid Registry; thence with the
southerly margin of Zboch S 70-20-00 E 1370.59 feet to an existing one inch (1”) old iron
pipe located in the northerly margin of the property owned, now or formerly, by Clyde
C. Crump, as described in Deed recorded in Deed Book 3223, Page 17, aforesaid
Registry; thence with the northerly margin of Clyde C. Crump S 45-42-18 W 215.14 fect
to a # 7 existing iron rebar located in the northeast corer of the property owned, now or
formerly, by Cary K. Berryhill, as described in Deed recorded in Deed Book 6738, Page
398, aforesaid Registry; thence with the northerly margin of Cary K. Berryhill, S 45-42-18
W 43884 feet to a # 5 existing iron rebar (0.11 feet off line) Jocated in the northeast
corner of the property owned, now or formerly, by James T. Mullis, as described in Deed
recorded in Deed Book 3708, Page 535, aforesaid Registry; thence with the northerly
margin of James T. Mullis, 5§ 45-42-18 W 451.51 feet o an existing angle iron located in
the northwest corner of the property of Muilis; thence with the westerly margin of
Mullis S 20-33-09 E 109.08 feet to a # 5.existing iron rebar located in the northwest corner
of the property owned, now or formerly, by Ronald E. Hunnicutt, as described in Deed
recorded in Deed Book 9285, Page 775, said Registry; thence with the westerly margin of
Hunnicutt S 20-33-09 E 230.21 feet to a # 4 existing iron rebar located in the northwest
corner of the property owned, now or formerly, by Richard D. Hinnant, as described in
Deed recorded in Deed Book 4196, Page 732, aforesaid Registry; thence with the
westerly margin of Hinnant $ 20-33-09 F 307.95 feet to a # 5 existing iron rebar located in
the northeast corner of the property owned, now or formerly, by William A. Thompson,
Jr., as described in Deed recorded in Deed Book 31111, Page 277, aforesaid Registry;
thence with the westerly margin of Thompson S 20-33-09 E 205,57 fect to an existing & 1
old ifon pipe located in the northerly margin of the property owned, now or formerly,
by William A. Thompson, Sr., as described in Deed recorded in Deed Book 7131, Page
244, aforesaid Registry; thence with the northerly margin of Thompson N 85-03-11 W
49.50 feet to an existing one-half inch (1/2") old iron pipe located in the northeast corner
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of the property owned, now or formerly, by John L. Carriker, as described in Deed
recorded in Deed Book 9813, Page 593, aforesaid Registry; thence with the northerly
margin of Carriker N 85-03-11 W 666.77 feet to an existing one quarter inch (1/4") old
iron pipe; thence in a new direction S 31-12-03 E 840.65 feet to a # 4 existing iron rebar;
thence S 31-12-03 E 33.29 feet to a point located in the center line of the sixty foot (60")
wide public right-of-way of Thompson Road; thence with the center line of said
Thompson Road S 18-38-14 W 74.45 feet to a point; thence N 72-19-48 W 29.75 feet to a #
4 existing iron rebar located in the westerly margin of the said Thompson Road, said
point also being the northeast corner of the property owned, now or formerly, by
Kenneth' R. Fincher, as described in Deed recorded in Deed Book 4400, Page 844,
aforesaid Registry; thence with the northerly margin of Fincher N 72-19-48 W 295,25 feet
to a point located in the northernmost corner of Fincher; thence S 19-52-56 W 80.00 feet
to a # 4 existing iron rebar; thence with the southerly margin of Fincher, S 72-19-48 E
295,65 feet to an existing one-half inch (1/2”) old iron pipe located in the westerly
margin of the sixty foot (60°) right-of-way of Thompson Road; thence S 72-19-48 E 29,35
feet to a point located in the center line of said Thompson Road; thence with the center
line of Thompson Road S 19-23-52 W 172.38 feet to a point; thence S 78-21-49 W 35.06
feet to the point and place of beginning; containing 135,519 acres, as shown on a survey
prepared by Carolina Surveyors, Inc. dated February 15, 2002, referenced to which
survey is hereby made for a more particular description of the property.

TRACT 2
Parcel Number 195-211-04

Lying and being in the Town of Mint Hill, County of Mecklenburg, State of North Carolina and
being more particularly described as follows:

BEGINNING at an existing %" old iron pipe located in the westerly margin of Thompson Road
(60" public right-of-way), said %" old iron pipe being located the following two (2) courses and
distances from Mecklenburg County Monument #1432 having GRID coordinates of North =
510,040.5055 feet and East = 1,505,303.5412 feet, with a combined GRID of 0.99984772: {1) N 32-
52-54 W 1268.03 feet to a #4 existing iron rebar; and {2) N 19-36-38 E 189.57 feet; said %" old jron
pipe also being located in the northerly property line of Ruth D. Fisher, now or formerly, as
described in Deed recorded in Deed Book 1860, at Page 386 of the Mecklenburg County Public
Registry; thence from said Point of Beginning and running three (3) courses and distances with
the property line of Fisher: (1) N 72-19-48 W 295.65 feet to a #4 existing iron rebar; (2) N 19-52-
56 E 80.00 feet to a #5 set iron rebar; and (3} S 72-19-48 E 295.25 feet to a #4 existing iron rebar
located in the westerly margin of Thompson Road (60" public right-of-way); thence leaving the
westerly margin of Thompson Road (60" public right-of-way) and running S 72-19-48 E 29.75
feet to a point located within the right-of-way of Thompson Road (60" public right-of-way);
thence nmning within the right-of-way of Thompson Road (60" public right-of-way) S 19-52-56
W 80.00 feet to a point; thence N' 72-19-48 W 29.35 feet to the POINT AND PLACE OF
BEGINNING, containing 25,981 square feet or 0.596 actes, as shown on a survey prepared by
Hugh E. White, Jr.,, dated April 23, 2002, reference to which survey is hereby made for a more
particular description of the property.
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LESS AND EXCEPT:

All that certain tract or parcel of land lying in the Town of Mint Hill, Mecldenburg
County, North Carolina and being more particularly described as follows:

BEGINNING at a #4 existing iron rebar located in the boa@ﬁmmﬂmu_w right-of-way
margin of Thompson Road (currently a 60-foot public right-of-way), said iron rebar being
located N 32-52-54 W 1,268.03 feet from Mecklenburg County Monument #1432 having North
Carolina Grid Coordinates as follows: North: 510,040.5055 feet and East: 1,505,303.5412 feet
(Combined Grid: 0.99984772); thence leaving the northwesterly right-of-way margin of
Thompson Road, S 78-21-49 W 523.44 feet to an existing iron rebar (bent); thence S 05-18-22 E
493.24 feet (passing through an existing %2" old iron pipe on bank at 463.75 feet) to a point
located in Stevens Creek; thence rurming within Stevens Creek, the following two (2) courses
and distances: (1) N 34-59-00 W 63.93 feet to a point and (2) N 60-47-45 W 52.32 feet to a point;
thence leaving Stevens Creek, N 25-24-44 W 445,99 feet to a point; thence N 03-21-03 W 150,76
feet toa point; thence N 03-21-03 W 108.56 feet to a point; thence N 00-11-52 E 212.23 feet to a
point; thence N 15-09-06 W 130.66 feet to a point; thence N 29-03-41 W 131.32 feet to a point;
thence N 21-33-10 W 130.01 feet to a point; thence N 18-18-44 W 137,04 feet to a point; thence N
07-08-27 E 241.87 feet to a point; thence N 54-29-38 W 30.79 feet to a point; thence N 20-09-42 W
257.98 feet to a point; thence N 24-33-15 W 261.23 feet to a point; thence N 36-34-02 W 222.27
feet to-a point; thence N 00-11-04 W 195.24 feet to a point; thence N 59-55-02 E 199.37 feet to a #4
existing iron rebar; thence N 23-55-32 W 191.65 feet to a #4 existing iron rebar located in the
westerly right-of-way margin of Mintwood Drive (currently a 60-foot public right-of-way);
thence running within the right-of-way of Mintwood Drive, the following two (2} courses and
distances: (1) N 49-28-10 E 26.79 feet to a #8 existing iron rebar and (2) N 03-16-42 E 74.94 feet to
a #4 existing iron rebar located in the easterly right-of-way margin of Mintwood Drive; thence
leaving the easterly right-of-way margin of Mintwood Drive, N 66-01-30 E 63.17 feet to a #4
existing iron rebar; thence N 45-38-16 E 202.34 feet to a #4 existing iron rebar; thence N 45-41-56
E 270.18 feet (passing through a #4 existing iron rebar at 144.99 feet) to a #4 existing iron rebar;
thence N 45-36-50 E 502.31 feet (passing through a #4 existing iron rebar at 124.76 feet) to a #4
existing iron rebar; thence S 70-20-00 E 1,370.59 feet to an existing 1" old iron pipe; thence S 45-
4218 W 1,105.49 feet (passing through a #7 existing iron rebar at 215.14 feet) fo an existing
angle iron; thence S 20-33-09 E 852.81 feet (passing through a #5 existing iron rebar at 109.08
feet, a #4 existing iron rebar at 339.29 feet and a #5 existing iron rebar at 647.24 feet) to an
existing 1" old iron pipe; thence N 85-03-11 W 716.27 feet (passing through an existing 2" old
iron pipe at 49.50 feet) to an existing %" old iron pipe; thence S 31-12-03 E 744.08 feet to a point;
thence N 86-41-17 W 75.96 feet to a point; thence S 16-33-37 W 333.35 feet to a point; thence 5 73-
26-23 E 127.55 feet to a point located in the :caﬁqmmnﬁ@ right-of-way margin of Thompson
Road; thence running within the right-of-way margin of Thompson Road the following three (3}
courses and distances: (1) S 73-26-23 E 29.78 feet to a point, (2} S 19-23-52 W 63.06 feet to a point
and (3) 5 78-21-49 W 35.06 feet (passing through a #4 existing iron zebar at 30.23 feet) to a #4
existing iron rebar located in the northwesterly right-of-way margin of Thompson Road, the
POINT AND PLACE OF BEGINNING, containing approximately 82.00+ acres, as shown on
that certain plat of survey entitled “A Boundary Survey for New South Properties of the
Carolinas, LLC,” prepared by Carolina Surveyors, Inc., dated January 19, 2004, last revised
January 29, no?r reference to which is hereby made for a more particular description.
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CONSENT OF MORTGAGER

Branch Banking and Trust Company, a North Carolina banking corporation
{"Mortgagee”), owner and holder of a note secured by that certain Deed of Trust and Security
Agreement recorded in Book 16794 at Page 531 of the Mecklenburg County Public Registry
(“Deed of Trast”) and BB&T Collateral Service Corporation, a North Carolina corporation,
Trustee under said Deed of Trust (“Trustee”), hereby agree that they have consented to the
terms and provisions of this Declaration of Covenants, Conditions and Restrictions For
Fairington Oaks (hereinafter called the “Declaration”); that any subsequent foreclosure of the
gomﬂggmnsgmggggagﬁgggﬁg
but shall merely vest in Mortgagee the rights and duties set forth hexein, provided, however,
Enwgagg%ngmmmaﬁmﬂggwﬁgﬁo&ongﬂg%mncﬁﬁ%
Mortgagee shall have for the duties set forth in the Declaration shall be non-recourse except to
the extent of its interest in such property; that all present and future owners of any of the
property described in the Declaration shall be entitled to the full rights and easements to the
extent the same are granted herein; and that upon payment of the loan secured by the Deed of
.H.EmrEmnmraomgonmnwdnm_ﬁgﬁmAﬁagﬁgmﬁgﬁvﬁaﬁmgmﬁ?ﬂ
of Trust) set forth in this Declaration shall terminate,

IN WITNESS WHEREOF, the undersigned have duly executed these presents as of the
2% day of October, 2004, .
MORTGAGEE:

BRANCH BANKING AND TRUST COMPANY, a
North Carolina banking corporation

BB&T COLLATERAL SERVICE CORPORATION, a

Z§§
By:

Name: Frank R.” #Znox -

Title: _Senlor Vice _ _Pregident

Consent of Mortgagee - 1 i



© My Commission Expires:

STATE OF NORTH CAROLINA
~ COUNTYOF Fo

. Nu:zz KM?:_\__ Lpzog?%nommsnoﬁqgnmﬁsgﬁm@.
that ¢ personally came before me this day and acknowledged thai
s/he is i President of BRANCH B ﬂ%wﬁgﬂg%% a North.
Carolina banking corparation, and that he/she, as (05 6 President, being authorized
to do 0, executed the foregoing instrument on behalf of the Fb&umnogmon

Witness my hand and official stamp or seal, this D..Nn&a of October, 2004.

IS8,/

NOTARY PUBLIC

By Cnrmmstee

T ot
My Commrdssion Expires: adieiy 38

[NGTARIAL SEAL]

STATE OF NORTH CAROLINA
COUNTY OF \88}? wg

_ ﬁrﬂ%ﬁbbluZogw@mnamﬁmgqgamﬁagm certify
_ Enn personaily came before me this day and acknowledged that
jgent of BB&T COLLATERAL SERVICE CORPORATION, a North

\gggagagégnsaos
Qﬁﬁmﬁmmﬁgwﬁgﬁsgégmﬁg tion.

Witness Ewggnomm&&agwﬂﬁm%&g%gg 2004,

5333.33: Expires 1997 ..Bsm m zc,__.ﬁx PUBLIC

. INOTARIAL SEAL]

Consent of Mortgugee - 2 _ B



Atlantic Residentisl Fund 1V, LLC, a Maryland limited lisbility company (“Mortgagee”),
owner and holder of 2 note secured by that certain Deed of Trust and Security Agreement
recorded in Book 16794 at Page 552 of the Mecklenburg County Public Registry ("Deed of
Trust”) and Matthew D. Brurmer and Daniel P. MfcGrain, Trustees under sald Deed of Trust
(together, “Trustee”), hereby agree that they have consented to the terms and provisions of this
Declaration of Covenants, Conditions and Restrictions For Fairington Oaks (hereinafter called
the “Declaration™); that any subsequent foreclosure of the Deed of Trust secured by the
property described therein shall not extinguish this Declaration but shall merely vest in
Mortgagee the rights and duties set fosth herein, provided, however, that should Morigagee
acquire title to the property secured by this Deed of Trust, any Lability Morigagee shall have for
the duties set forth in the Declaration shall be non-recourse except to the extent of its intevest in

such property; that all present and future owners of any of the property described in the .

Declaration shall be entitled to the full rights and easements o the extent the same are granted.
herein; and that upon payment of the loan secured by the Deed of Trust the rights of

Mortgagee and Trustee (or such successor trustees as permitted by the Deed of Trust) set forth
in this Declaration shall terminate,

IN WITNESS WHERECF, the undersigned have duly executed these presents as of the

y1-]
@A dayofOctober, 2004.

MORTGAGEE:

' ATLANTIC RESIDENTIAL FUND IV, LLC, a
Maryland Limited liability company

By: Chesapeake Capital Pariners, LLC, its

battids

Title: Managing Director

%

A7 . .
Lo TSR
Maitth: U.umsﬂ
bl St
Daniel P, MpcGrain =~ .

gﬂgﬁ?m e



STATEOF 33&4530 ]
cOUNTYOF CARROIL-

. 1 } L€, a Notary Public of the County and State aforesaid, certify
that D w.%gggoggm@ggﬁn?”?w
Managing Director of Chesapeake Capital Pariners, LLC, being the Manager of ATLANTIC
Eﬂgrga.gnggggg‘gﬁarﬂgg
Director, being authorized to do so, executed the foregaing instrument on behalf of said
company, as Manager of ATLANTIC RESIDENTIAL FUND IV, LLC.

. Emgégaaa%%gvaiggw&g5~§

M@aé (e do.

NOTARY PUBLIC

My Commission Expires: [ -2z 2006
[NOTARIAL SEAL]

STATE %@zmr“ LD

county or CAZZa o~
ngzgycﬁgggémﬁsgﬁé
gﬁﬁgd.wwgg.gwgggggg |

acknowledged the execution of the foregoing instrument.
Ewgégnaoﬁaﬁugvagggwgg~m§. |

AL U

Q —————
My Commission Expires: I 1o~ 2006 V@ NOTARY u...,.wﬁn

[NOTARIAL SEAL]
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STATE OF [NARYLAND

COUNTY OF QER

hw@%‘woa > ,§T\.n Notary Public of the County and State aforesaid, certify
that DANIEL P. MACGRAIN, Trustee, personally came before me this day and acknowledged
?gaggg.

eﬁnﬁmB_wF:nu:noEn&gSﬁn?&w&g.g.

. : _ OTARY FUBLI
My Commission Expires: ~ Tmmxwub ¥ k
[NOTARIAL SEAL]
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